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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 


under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 


ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


Commodity Exchange Act 


ANDREWS, GEORGE REx CEA Docket No. 195. Unautho- 
rized transfer of funds—Unauthorized trades re- 
sulting in loss of funds—Deceiving customer as to 
true status of customer’s account — Denial of 
trading privileges 


PROFESSIONAL COMMODITY SERVICE, INC., and THEO- 
DORE W. Lorp, Sr. CEA Docket No. 193. Order 
vacating recommended decision and order and re- 
manding case for further proceeding 


PROFESSIONAL COMMODITY SERVICE, INC., and THEO- 
DORE W. Lorp, Sr. CEA Docket No. 193. Second 
order vacating recommended decision and order 
and remanding case for further proceedings 


(No. 15,073) 


In re GEORGE REX ANDREWS. CEA Docket No. 195. Decided March 
8, 1978. 


Unauthorized transfer of funds—Unauthorized trades resulting in loss 
of funds—Deceiving customer as to true status of the customer’s ac- 
counts—Denial of trading privileges 


Where respondent, without the knowledge or authorization of the customer, 
John F. Selle, transferred funds from the customer’s stock account to the 
customers’ regulated and nonregulated commodity accounts, made trades 
in such accounts, resulting in loss of the funds so transferred and de- 
ceived said customer as to the true status of his account, respondent 
is denied trading privileges as stated in the order herein for a period of 
five years. 


Darrold A. Dandy, for complaint. 
Respondent pro se. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 
This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1, 1946 ed., as amended, Supp. 
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IV, 1969), hereafter referred to as the “Act”, instituted by a 
complaint filed August 28, 1972, by the Assistant Secretary of 
Agriculture. The complaint alleges that the respondent violated 
§§ 4b, 4d, and 9 of the Act (7 U.S.C. 6b, 6d and 18), and § 1.20 
of the Regulations (17 CFR 1.20) by reason of the activities set 
forth therein. 


The complaint alleges that the respondent, a salesman for a 
brokerage firm registered as a futures commission merchant under 
the Act, acting without the knowledge or authorization of a cus- 
tomer, transferred $14,000 from the customer’s stock account to 
the customer’s commodity accounts, and made commodity trades 
with the $14,000 “which were closed out at prices which resulted 
in the loss of the entire $14,000.” The complaint further alleges 
that to further such course of conduct, the respondent, at various 
times, deceived the customer as to the true status of his accounts. 


Copies of the complaint and the rules of practice were served 
on respondent by certified mail on August 31, 1972. Respondent 
was notified in writing that, in accordance with the applicable 
rules, an answer should be filed within 20 days following receipt 
of the complaint, and that failure to file an answer denying the 
specific allegations in the complaint and requesting an oral hear- 
ing would constitute admission of such allegations and waiver of 
an oral hearing. Notwithstanding such notice, respondent did not 
file an answer. 


Complainant filed suggested findings of fact, conclusions and 
order on October 4, 1972, which were served on respondent. The 
order suggested by the complainant would have suspended the re- 
spondent’s trading privileges on contract markets for five years. 
Complainant recommended that the Referee proceed in accordance 
with § 0.9(c) of the rules of practice (17 CFR 0.9(c)), which 
provides: 


(c) Procedure upon admission of facts. The admission, in 
the answer or by failure to file an answer, of all the material 
allegations of fact contained in the complaint shall constitute 
a waiver of hearing. Upon such admission of facts, the ref- 
eree, without further investigation or hearing, shall prepare 
his report, in which he shall adopt as his proposed findings 
of fact the material facts alleged in the complaint. 


The Administrative Law Judge to whom the case was assigned, 
John A. Campbell, filed a Recommended Decision on November 1, 
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1972, adopting as proposed findings of fact the material allegations 
set forth in the complaint. Except for a change in the denial of 
trading privileges from five to three years, he adopted the pro- 
posed conclusions and order submitted by the complainant. No 
exceptions to the Recommended Decision were filed. 


FINDINGS OF FACT 


1. The respondent, George Rex Andrews, an individual whose 
address is 159 Ponce de Leon Drive, Osmond Beach, Florida, was 
at all times material herein a salesman of duPont Glore Forgan 
Incorporated, a brokerage firm dealing in securities and commodi- 
ties. At all such times the said firm was a registered futures com- 
mission merchant under the Commodity Exchange Act and en- 
titled to membership privileges on various contract markets. 


2. At all times material herein, John F. Selle, an individual, 
maintained stock and commodity futures trading accounts at du- 
Pont Glore Forgan Incorporated. 


3. During the period from June 25 through August 14, 1970, 
the respondent, acting without the knowledge or authorization of 
John F. Selle: (1) transferred approximately $14,000 from John 
F. Selle’s stock account to the regulated commodity account of 
John F. Selle and thereafter transferred a portion of the said 
amount to the nonregulated commodity account of John F. Selle; 
and (2) made trades in the regulated and nonregulated commodity 
accounts of John F. Selle. 


To further such course of conduct, the respondent, at various 
times during such period deceived John F. Selle as to the true 
status of his accounts. The trades so made subsequently were 
closed out at prices which resulted in the loss of the entire $14,000. 


4. The transactions in commodity futures previously referred 
to were capable of being used for hedging transactions in inter- 
state commerce in such commodities or the products or byproducts 
thereof, or for determining the price basis of transactions in inter- 
state commerce in such commodities sold, shipped or received in 
interstate commerce for the fulfillment of such futures contracts. 


CONCLUSIONS 
I 


Under § 4b of the Commodity Exchange Act (7 U.S.C. 6b), it 
is unlawful: 
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for any member of a contract market, or for any correspond- 
ent, agent or employee of any member, in or in connection 
with any order to make, or the making of, * * * any contract 
of sale of any commodity for future delivery, made, or to be 
made, * * * for or on behalf of any other person * * * (A) 
to cheat or defraud or attempt to cheat or defraud such other 
persons; (B) willfully to make or cause to be made to such 
other person any false report or statement thereof, or will- 
fully to enter or cause to be entered for such person any false 
record thereof; (C) willfully to deceive or attempt to deceive 
such other person by any means whatsoever in regard to any 
such order or contract or the disposition or execution of any 
such order or contract, or in regard to any act of agency 
performed with respect to such order or contract for such 
person * * *, 


Section 4d of the Commodity Exchange Act (7 U.S.C. 6d) pro- 
vides that: 


It shall be unlawful for any person to engage as futures com- 
mission merchant in soliciting orders or accepting orders 
for the purchase or sale of any commodity for future delivery 
* * * unless — * * * (2) such person shall * * * treat and 
deal with all money, securities, and property received by 
such person to margin, guarantee, or secure the trades or 
contracts of any customer of such person, or accruing to such 
customer as the result of such trades or contracts, as belong- 
ing to such customer. 


Section 9 of the Commodity Exchange Act provides that it 
“shall be a felony punishable by a fine or not more than $10,000 
or imprisonment for not more than five years, or both, * * * for 
any futures commission merchant, or any employee or agent there- 
of, to embezzle, steal, purloin, or with criminal intent convert to 
his own use or the use of another, any money, securities, or 
property having a value in excess of $100, which was received by 
such commission merchant to margin, guarantee, or secure the 
trades or contracts of any customer of such commission merchant 
or accruing to such customer as the result of such trades or con- 
tracts” (7 U.S.C. 13(a)). 


The respondent did not answer the complaint. Under the rules 
of practice, his failure to do so constitutes an admission of all the 
material allegations therein (17 CFR 0.9(b) and (c)), and such 
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allegations have been adopted as the Findings of Fact herein. 
Hence it is admitted that the respondent, without the knowledge or 
authorization of John F. Selle, (1) transferred $14,000 from Mr. 
Selle’s stock account to his regulated commodity account; (2) 
thereafter transferred a portion of the said funds to Mr. Selle’s 
nonregulated commodity account; (3) made trades in both the 
regulated and nonregulated accounts, losing the entire $14,000; 
and (4) at various times deceived Mr. Selle as to the true status 
of his accounts. 


Certainly, this conduct on the part of the respondent is a serious 
and substantial violation of the Act. The violations of the re- 
spondent were of a wilful, deliberate and flagrant nature. Accord- 
ingly, the respondent should be prohibited from trading on all 
contract markets for a period of five years and all contract markets 
should be directed to refuse all trading privileges to the respondent 
for this period, and the respondent should be ordered to cease 
and desist from violating the Act in the manner set forth above. 


In reducing the complainant’s recommended denial of trading 
privileges from five years to three years, the Administrative Law 
Judge said: 


Complainant recommended among other things that respond- 
ent be prohibited from trading on or subject to the rules of 
any contract market for a period of five years. While we 
recognize the agency expertise in matters involving the sever- 
ity of sanctions needed to serve as a deterrent to violations, 
we nevertheless believe that the recommended five year sanc- 
tion is more severe than was imposed for similar past viola- 
tions. In our limited research of past decisions (based upon 
default, consent and hearing) we find that denials of trading 
privileges range from 60 days to three years. For example, 
see: In re Rodger Harris, 29 AD 1330 (Dec. 1970), Default— 
60 days; In re Khalil Haddad, 22 AD 137 (Feb. 1963), De- 
fault—6 months; In re Edward Weitman, 30 AD 600 (May 
1971), Consent—90 days; In re William R. Thompson, Jr., 
27 AD 335 (March 1968), Consent—2 years; In re Jack C. 
Flora, 29 AD 1015 (Sept. 1970), Consent—2 years; In re 
Marvin Sperling, 31 AD 377 (March 1972), Hearing—3 
years; In re Douglas Steen, 21 AD 1076 (Oct. 1962), Hearing 
—3 years. 


This being a default proceeding, we believe it prudent here to 
hug the shore of past precedent, and impose a three year 
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sanction instead of the five years as recommended by com- 
plainant. Also because the offense by respondent was de- 
liberate, serious, and flagrant, no less than three years should 
be imposed. 


Since the sole issue at this stage of the proceeding relates to 
the length of the denial of trading privileges, it seems appropriate 
in this case to set forth my views at length as to administrative 
sanctions under the Act, including views previously stated in other 
cases.! 


II 


In determining the sanction to be imposed under the Commodity 
Exchange Act for a violation of the Act, it is necessary to recog- 
nize that futures trading is a vital part of the agricultural market- 
ing system in the United States—of great importance to growers, 
handlers, processors and consumers of agricultural commodities.” 
The value of the futures contracts regulated under the Act in 
fiscal 1972 was $148 billion.® 


The Congress recognized, in a declaration of policy set forth in 
the Act (7 U.S.C. 5), that futures trading is a vital part of the 
agricultural marketing system. The Congress declared that— 


Transactions in commodit[ies] involving the sale thereof for 
future delivery as commonly conducted on boards of trade and 
known as “futures” are affected with a national public in- 
terest ; that such transactions are carried on in large volume 
by the public generally and by persons engaged in the busi- 
ness of buying and selling commodit[ies] and the products 
and byproducts thereof in interstate commerce; that the prices 
involved in such transactions are generally quoted and dis- 
seminated throughout the United States and in foreign 
countries as a basis for determining the prices to the pro- 


1 Final administrative authority to decide cases under the Commodity Exchange Act has 
been delegated to the Judicial Officer. 36 F.R. 8210; 37 F.R. 28468, 28475. 

The office of Judical Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). The Department’s first Judicial Officer held the office from 1942 
to 1972. The present Judicial Officer was appointed in January 1971, having been involved 
with the Department’s regulatory programs since 1949 (including 8 years’ trial litigation; 
10 years’ appellate litigation relating to appeals from the decisions of the prior Judicial 
Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 

2 See Campbell, “Trading in Futures Under the Commodity Exchange Act,” 26 George 
Washington Law Review (1958), 215, 218-219. 
3. U.S.D.A. Press Release No. 2315-72 dated July 14, 1972. 
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ducer and the consumer of commodit[ies] and the products 
and byproducts thereof and to facilitate the movements there- 
of in interstate commerce; that such transactions are utilized 
by shippers, dealers, millers, and others engaged in handling 
commodit[ies] and the products and byproducts thereof in 
interstate commerce as a means of hedging themselves against 
possible loss through fluctuations in price; that the trans- 
actions and prices of commodit[ies] on such boards of trade 
are susceptible to speculation, manipulation, and control, and 
sudden or unreasonable fluctuations in the prices thereof 
frequently occur as a result of such speculation, manipulation, 
or control, which are detrimental to the producer or the con- 
sumer and the persons handling commodit[ies] and the prod- 
ucts and byproducts thereof in interstate commerce, and that 
such fluctuations in prices are an obstruction to and a burden 
upon interstate commerce in commodit[ies] and the products 
and byproducts thereof and render regulation imperative for 
the protection of such commerce and the national public in- 
terest therein. 


Futures trading serves a vital function in pricing agricultural 
commodities and, also, in enabling processors, warehousemen, and 
other handlers of agricultural commodities to hedge against dis- 
astrous price changes. 


Prices on the futures market record accurately the current 
balance of market opinion. Properly understood, they help the 
bargaining position of producers, small merchants, and small 
processors even more than would an open and competitive 


merchandising market that recorded only prices on spot trans- 
actions. 


* * * 


* * * Today, the fact that futures trading provides central 
market prices established in open competitive bargaining may 
deserve to be regarded as the chief merit of futures markets 
from the public standpoint.* 


4. Working, “Economic Functions of Futures Markets,” in Futures Trading in Livestock 
(1970), p. 47. See, also, Working, “Price Effects of Futures Trading,” in Food Research 
Institute Studies (1960), pp. 5-6; Black, ‘Historical Evaluation, Theory and Legal Status,” 
in Futures Trading Seminar (1960), Vol. I, p. 47; Teweles, Harlow, and Stone, The Com- 
modity Futures Trading Guide (1969), pp. 4, 168; Larson, “Price Predictions on the 
Egg Futures Market,” in Food Research Institutes Studies (Supp. to Vol. VII (1967)), pp. 
50-51. 
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The vital relationship between futures prices and farm prices, 
between futures trading and farm marketing, was recognized 
by the Congress more than 30 years ago.® 


Futures market quotations are widely disseminated as is all 
market information pertaining to growing conditions, crop 
size, storage stocks, rates of use, etc. The existence of futures 
markets increases the knowledge of producers about market 
conditions and thus puts them in a more equal bargaining 
position with purchasers.® 


The trade in futures contracts is of sufficient magnitude to 
exercise at all times a directing influence upon spot prices in 
central as well as local markets. This price-directing function 
of futures trading is regarded by many as the principal 
function of organized commodity exchanges.’ 


Because of the importance of proper price levels to growers, 
dealers, processors, and consumers, this function is placed 
first in spite of the popular notion that hedging is the main 
reason for the existence of futures markets.* 


The House Report on the 1968 amendments to the Commodity 
Exchange Act states: 


The speculative activity provides a means of reducing price 
risks by persons handling the actual commodity and thus 
makes possible higher prices to producers and lower prices 
to consumers. The markets also provide a place for the focus- 
ing of the worldwide factors of supply and demand with the 
result that, in the absence of artificial or manipulative forces, 
proper competitive prices are established. 


It is the purpose of the Commodity Exchange Act to prevent 
manipulations of prices and other unfair practices which, if not 
prevented, could completely destroy the usefulness of futures trad- 
ing. See In re David G. Henner, 80 Agriculture Decisions 1151, 
1241-1249, 1263 (1971). Futures trading is valueless as a price 
indicator if the futures price is a manipulated price. 


5. Mehl, “The Futures Markets,” in Marketing, The Yearbook of Agriculture, 1964, p. 324. 
6. Hieronymus, “Effects of Futures Trading on Prices,” in Futures Trading Seminar (1960), 
Vol. I, p. 182. 

7. United States Department of Agriculture, Trading in Commodity Futures, Commodity 
Exchange Admin. Bulletin No. 14, Washington, D. C. (1938), p. 2. 

8. Irwin, “Legal Status of Trading in Futures,” Ill. Law Rev., Vol. XXXII, No. 2 (1987), 
p. 157. 

9. H. Rep. No. 743, 90th Cong., ist Sess., p. 2. 
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No matter how efficient the mechanism is itself in finding 
prices and discovering prices, the price signal is of vaule in 
decision making only if prices are based on all possible infor- 
mation, and only if no technical condition or friction develops 
that would distort the signal.'® 


It is equally important that a futures market should be free 
of manipulation or arbitrary influences if it is to serve as a 
barometer or indicator of the prevailing world prices of a 
commodity." 


Similarly, futures trading is valueless as a hedging medium i 
the futures price is a manipulated price.’” 


Futures prices are widely disseminated and utilized in the 
marketing and distribution of agricultural commodities. It is 
essential that futures prices be based on fair and competitive 
trading, undisturbed by arbitrary or manipulative practices 
on the part of any person or group in the market. A manipu- 
lated futures market operates to the disadvantage of all legiti- 
mate market users. Distorted price relationships make effec- 
tive hedging impossible. Erratic price movements, downward 
or upward, usually work against the interests of both pro- 
ducers and consumers."* 


If hedgers find that they are frequently forced to buy back 
their short contracts at a price far above true supply and de- 
mand as dictated by a sufficiently powerful holder of long con- 
tracts, the market will lose its usefulness as a hedging 
medium.'* 


The “[mJanipulations of * * * futures for speculative profit 
* * * exert a vicious influence and produce abnormal and disturb- 


10, Ehrich, “The Role of Market Prices,” in Futures Trading in Livestock (1970), pp. 
83-84. 

11. United States Department of Agriculture, Trading in Commodity Futures, Commodity 
Exchange Admin. Bulletin No. 14, Washington, D.C. (1938), p. 29. 

12. See Kauffman, Recent Developments in Futures Trading Under the Commodity Eza- 
change Act, U.S.D.A. Agriculture Information Bulletin No. 155 (1956), p. 7; Report 
{to the Secretary} of the Chief of the Commodity Exchange Administration (1938), p. 14; 
Testimony of Artheur R. Marsh, former President of the New York Cotton Exchange, 
in Cotton Prices, Hearings before a Subcommittee of the committee on Agriculture and 
Forestry (1928), United States Senate, 70th Cong., ist Sess., pursuant to S. Res. 142, 
pp. 208-211; Smith Organised Produce Markets (1922), p. 114, fn. 2. 

18. Kauffman,Recent Developments in Futures Trading Under the Commodity Exchange Act, 
U.S.D.A. Agriculture Information Bulletin No. 155 (1956), p. 7. 

14. Investigation of the October 1949 Egg Futures Contracts on the Chicago Mercantile, 
Eachange, U. S. Department of Agriculture, Commodity Exchange Authority (May 1950), 
p. 27. 
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ing temporary fluctuations of prices that are not responsive to 
actual supply and demand and discourage not only * * * justifiable 


hedging but distrub the normal flow of actual consignments.” 
Chicage Board of Trade v. Olsen, 262 U.S. 1, 39. The major pur- 


pose of the Commodity Exchange Act is “to remove burdens on 
interstate commerce caused by manipulation and market control.” 
Board of Trade of Kansas City v. Milligan, 90 F.2d 855, 857 
(C.A. 8), certiorari denied, 302 U.S. 710. The House Report on 
the bill enacted as the Commodity Exchange Act states that the 
purpose of the Act “is to insure fair practice and honest dealing 
on the commodity exchanges and to provide a measure of control 
over those forms of speculative activity which too often demoralize 


the markets to the injury of producers and consumers and the 
exchanges themselves.”’ H. Rep. No. 421, 74th Cong., Ist Sess., p. 


1. See, also, 62 Cong. Rec. 9414; 79 Cong. Rec. 8589-8590 ; 80 Cong. 
Rec. 6164, 8017. Senator Pope, who was in charge of the bill which 
became the Commodity Exchange Act, stated (80 Cong. Rec. 
6164) : 
There is a widespread public interest attached to the business 
of future trading. The very nature of the business is such as 
to make it fraught with temptation for those who are dis- 
posed to take unfair advantage. In no other business is there 
found the same combination of circumstances and profit possi- 
bilities to tempt the unscrupulous. 


It is the purpose of this bill to reduce to a minimum the possi- 
bility of unscrupulous trading and to permit the benefits of 
such trading to be obtained by those entitled to them. 


There can be no defense for such fraudulent practices as have 
been pointed out in transactions in these grain exchanges. 
The present law does not reach them. These markets are ex- 
tremely sensitive. A false or misleading statement or fictitious 
trading may in a few minutes turn thousands of dollars into 
the pocket of some unscrupulous trader, as illustrated by the 
example I gave a few moments ago. At the same time it may 
cause millions of dollars in loss to farmers and others affected 
by a fictitious price movement. Large speculators may tem- 
porarily upset the whole price structure. 


* a * 
At best, with all the safeguards possible to be thrown around 
transactions in futures, these market exchanges possess pos- 
sibilities of manipulation to the advantage of the shrewd and 
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unscrupulous trader with corresponding loss to the thousands 
of producers who are innocent victims. 


If it be true that there are advantages in commodity ex- 
changes, that the price to the farmer is stabilized by bona 
fide hedging transactions, and other proper forms of trading, 
it certainly cannot be contended that fraudulent, fictitious, 
and cheating practices are justified from any standpoint. 
The farmer has enough difficulties, enough discriminations 
against him, enough suffering as the result of natural ob- 
stacles to his industry, without subjecting him to manipula- 


tions of his commodity markets by unscrupulous and cheating 
operators on the grain exchanges in this country. 


In short, the Congress recognized that futures trading is so 
essential to the agricultural marketing system that price manipu- 


lation and other unfair and dishonest practices on the commodity 
markets must be stopped. 


Ill 


The administrative proceeding in this case does not partake of 
the essential qualities of a criminal proceeding. In permitting the 
respondent to trade on the commodity markets, the Government 
has, in effect, granted him a privilege. Suspension of the privilege 
for failure to comply with the statutory standard “is not primarily 
punishment for a past offense but is a necessary power granted 
to the Secretary of Agriculture to assure a proper adherence to 
the provisions of the Act.” Nichols & Co. v. Secretary of Agri- 
culture, 181 F.2d 651, 659 (C.A. 1). Accord: Helvering v. Mitchell, 
303 U.S. 391, 399; Kent v. Hardin, 425 F.2d 1846, 1849 (C.A. 5); 
Blaise D’Antoni & Associates, Inc. v. Securities & Exchange 
Com’n., 289 F.2d 276, 277 (C.A. 5), certiorari denied, 368 U.S. 
899; Eastern Produce Co. v. Benson, 278 F.2d 606, 610 (C.A. 3); 
Cella v. United States, 208 F.2d 783, 789 (C.A. 7), certiorari 
denied, 347 U.S. 1016; Irving Weis & Co. v. Brannan, 171 F.2d 
282, 235 (C.A. 2); Nelson v. Secretary of Agriculture, 183 F.2d 
453, 456 (C.A. 7); Board of Trade of City of Chicago v. Wallace, 
67 F.2d 402, 407 (C.A. 7), certiorari denied, 291 U.S. 680; and 
Farmer’s Live Stock Commission Co. v. United States, 54 F.2d 
375, 378 (E.D. Ill.). See, also, Ex Parte Wall, 107 U.S. 265, 287- 
290; Hawker v. New York, 170 U.S. 189, 190-200; Stewart & Bro. 
v. Bowles, 822 U.S. 398, 406-407; Brown v. Wilemon, 189 F.2d 
730, 731-782 (C.A. 5) ; Chamberlain, Dowling, and Hays, The Ju- 
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dicial Function in Federal Administrative Agencies (1942), pp. 
93-95. 


The function of an administrative sanction is “deterrence rather 
than retribution” (Schwenk, “The Administrative Crime, Its 
Creation and Punishment by Administrative Agencies,” 42 Mich. 
L. Rev. (1948) 51, 85). 


Under the foregoing authorities, the sanction should, inter 
alia, be adequate to deter the respondent from future violations. 


In Beck v. Securities and Exchange Commission, 4380 F.2d 678, 
675 (C.A. 6), the Court questioned, without deciding, whether a 
suspension order may also be used to deter others in the regulated 
industry from committing similar violations. As far as I know, 
this is the only case in which the use of an administrative sanction 
to deter others has been questioned. Previously, the use of an 
administrative sanction to deter others had been assumed to be 
proper. See, e.g., American Air Transport and Flight School, Inc., 
Enforcement Proceeding, 2 Pike & Fisher Ad. L. 2d 213, 215 
(C.A.B.). See, also, the dissenting opinion in Beck v. Securities 
and Exchange Commission, 413 F.2d 832, 834 (C.A. 6). 


In cases arising under the Civil Aeronautics Act, it has been 
expressly held that the Civil Aeronautics Board has the power to 
“impose a suspension as a ‘sanction’ against specific conduct or 
because of its ‘deterrence’ value—either to the subject offender or 
to others similarly situated.” Pangburn v. C.A.B., 311 F.2d 349, 
354 (C.A. 1). Accord: Hard v. Civil Aeronautics Board, 248 F.2d 
761, 763-765 (C.A. 7), certiorari denied, 355 U.S. 960; Wilson v. 
Civil Aeronautics Board, 244 F.2d 778, 778-774 (C.A.D.C.), 
certiorari denied, 355 U.S. 870. 


The remedial provisions of a regulatory program would be 
drastically affected if the agency could consider the effect of sanc- 
tions only on the respondents and not on others. It is well recog- 
nized that persons regulated by a governmental agency keep 
abreast of administrative proceedings. All futures commission 
merchants are on the complainant’s mailing list to receive copies 
of all Decisions and Orders issued under the Act. The actions of 
potential violators could be significantly affected by the sanctions 
imposed against other persons. Eight years’ experience in the ad- 
ministration of a regulatory program has convinced me that it is 
necessary to consider, as a major factor, the effect of a sanction in 
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a particular case not only on the violator, but on other potential 
violators, as well. 


In the field of criminal law, it is settled beyond question that one 
of the primary purposes of the penalty imposed on a particular 
violator is to deter other potential violators. 


* * * punishment * * * is used not to prevent future viola- 
tions on the part of the criminal alone, but in order to instill 
lawful behavior in others.” 


sanctions are * * * also * * * intended to deter others 
from the performance of similar acts * * *.'® 


* * * deterrence * * * is aimed at the protection of society. 
By making a certain action a punishable offense, we expect 
that people will refrain from committing the offense through 
fear of punishment. 


The purpose of punishment as a deterrent * * * is also to 
demonstrate to the potential offender the consequences if he 
violates the law.'7 


* * * the deterrent value of a correctional system is not re- 
stricted to those who come into direct contact with it but 
applies to the whole population.'* 


* * * it is a primarily preventive consideration—having 
an eye to what is necessary to keep the people reasonably 
law-abiding—which today’s legislators have in mind * * * 
when they define crimes and stipulate punishments.’® 


* * * regulations which are such commonplaces in modern 
times: traffic ordinances, building codes * * * regulations 
governing commerce, etc. Here there is no doubt that punish- 
ment for infraction has primarily a general—preventive 
function. Here nearly all of us are potential criminals.”° 


The purpose of punishment be it a criminal sentence, a civil 
penalty, or punitive damages, is not to inflict suffering or to 


15. Andenaes, “The General Preventive Effect of Punishment.” 114 University of Penn- 
sylvania Law Review (1966), 949, 982. 

16. Schwartz & Skolnick, “Two Studies of Legal Stigma,” 10 Soc. Problema (1962), 188, 188. 
17. Gardiner, “The Purposes of Punishment,” 21 Mod. L. Rev. (1958), 117, 121. 

18. Gould and Namenwirth, “Contrary Objectives: Crime Control and the Rehabilitation of 
Criminals,” in Crime and Justice in American Society (1971), 245, 246. 

19. Andenaes, “General Prevention—lIllusion or Reality?,”” 48 Journal of Criminal Law, 
Criminology and Police Science (1952) 176, 177. 

20. Andenaes, “General Prevention—lTllusion or Reality?,” 43 Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 182. 
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impose a loss on the offender. Its object is to act as a deter- 
rent: * * * to discourage the offender himself from repeating 
his transgression; and * * * to deter others from doing like- 
wise.”" 


Sentencing is * * * an exacting task in which the Court 
undertakes to * * * impose a sentence which will best protect 
society, deter others * * *.?? 


More controversial but certainly no less important [than 
deterrence of the individual violator] is the need for deter- 
rence, “general prevention,” of potential criminals who may 
be dissuaded from crime by the threat and the administration 
of penalties.”* 


* * * * * 


Penalties are not provided as a punishment for the in- 
dividual who has gone wrong. Their imposition is alone justi- 
fied for the effect the punishment may have upon the convict 
in preventing him from a continuance in crime, and in teach- 
ing him that “the way of the transgressor is hard.” But a 
still greater object to be attained is the deterrent effect the 
sentence may have upon those who may be inclined to follow 
the criminal course upon which the convict has embarked.** 


* * * deterrence looks primarily at the potential criminal 
outside the dock [of the courtroom] * * *.* 


Punishment can protect society by deterring potential of- 
fenders * * *,6 


One of these goals [of law] is deterrence by means of 
punishment. We punish in order to deter people from engag- 
ing in the undesirable conduct which we call crime. 


* * * deterrence * * * addresses itself * * * both to the in- 
dividual himself * * * and to the entire community.”" 


Perhaps the most salient authority for the proposition that the 
primary end of punishment is to serve as a deterrent to the general 


21. Collins v. Brown, 268 F. Supp. 198, 201 (D.C. D.C.). 

22. U. S. v. Mandracchia, 247 F. Supp. 1, 4 (D.N.H.). 

23. Tappan, Crime, Justice and Correction (1960), p. 243. 

24. Id., at p. 243, fn. 5, quoting from Peaple v. Gowasky, 219 App. Div. 19, 219 N.Y.S. 878, 
380, affirmed, 244 N.Y. 451, 155 N.E. 737. 

25. Williams, Salmond on Jurisprudence (12th ed., 1966), § 15, p. 94. 

26. Id., § 15, p. 94. 

27. Puttkammer, Administration of Criminal Law (19538), 8. 
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public is Chief Justice William Howard Taft’s statement written 
in 1928: 


* * * the chief purpose of the prosecution of crime is to 
* * * deter others tmpted to do the same thing from doing it 
because of the penal consequences.”® 


Johannes Andenaes, a leading authority from the University of 
Oslo, makes the same point, as follows: “From the point of view of 
sheer logic one must say that general prevention—i.e., assurance 
that a minimum number of crimes will be committed—must have 
priority over special prevention—i.e., impeding a particular person 
from future offenses.” 7° 


Whether punishment achieves the objective of deterring others 
from violating the law is questioned by some authorities, but 
affirmed by others. 


As an argument for the abolition of the deterrent doctrine, 
it is often maintained that neither the threat nor application 
of penalties does prevent crime. This position reflects the 
simplistic notion, too commonly prevailing in matters of 
social action, that nothing has been achieved merely because 
not everything is accomplished that we should like. It is some- 
times said that high crime rates prove that sanctions do not 
deter or that penalties actually invite the crimes of men who 
seek punishment to dissolve their feelings of guilt. With 
tiresome frequency the illustration is cited of the pickpockets 
who actively plied their trade in the shadow of the gallows 
from which their fellow knaves were strung. These assertions 
have a superficial relevance but they do not dispose of the 
issue by any means. 


Persons with a will to believe in the efficacy of an exclusive- 
ly individualistic and positivistic correctional system often 
quote the words of Warden Kirchwey. His patent oversimpli- 
fications of man’s behavioral motivations should be noted, 
for this sort of loose thinking and naive criminological ideal- 
ism pervert the ends of correction.®° 


28. Menninger, The Crime of Punishment (1968), 190, 194. The original statement of Chief 
Justice Taft’s position appeared in his article, “Toward a Reform of the Criminal Law,” 
in The Drift of Civilization (1929). 

29. Andenaes, “The General Preventive Effects of Punishment,” 144 University of Pennsylvania 
Lew Review (1966), 949, 952. 

80. Tappan, Crime, Justice and Correction (1960), p. 245. 
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[Next paragraph continues from same source. ] 


* * * * * 


It is true, certainly, that the Classical doctrine of de- 
terrence appears crudely oversimple in the light of modern 
conceptions of human behavior. In terms of reasonable goals 
for today it proposed to accomplish both too much and too 
little. This doctrine of deterrence was substantially more 
sound, however, than the position taken by those who deny 
any preventive effect to criminal sanctions. It is maintained 
here that the penal law and its application do in fact deter; 
indeed, with the declining efficacy of other forms of social 
control, it must be relied upon increasingly to maintain stand- 
ards of behavior that are essential to the survival and security 
of the community. A complete failure of legal prevention can- 
not be inferred from the serious crimes committed by a small 
per cent of the population any more than can its success by 
the law obedience of the great preponderance of men. The 
matter is not so simple.* 


* * * Tas to studies indicating the death penalty is ineffec- 
tive as a deterrent to murder], their very broad interpretation 
has rendered a disservice to the more general issue of punish- 
ment as a deterrent to all kinds of criminal] behavior. Such an 
expansive conclusion is obviously not justified since murder 
is * * * a unique kind of offense often involving very strong 
emotions.*? 


* * * * * 


It is naive to suppose that punishment exists in a vacuum 
and is unrelated to the specific kinds of acts and the meaning 
which the punishment has for the actor.** 


That sanctions do, in fact, serve as a deterrent to “white-collar” 
violations is evidenced by a number of studies. 


As Sutherland’s analysis of white-collar crime has shown, 
violators of the Sherman Antitrust law are relatively free 
from criminal prosecution, though the imposition of punish- 
ment would be maximally effective with this type of offense.* 


31. Tappan, Crime, Justice and Correction (1960), p. 246. 

82. Chambliss, “The Deterrent Influence of Punishment,” 12 Crime & Delinquency (1966), 
70 71. 

83. Id., at p. 75. 

84. Chambliss, “Types of Deviance and hte Effectivess of Legal Sanctions,”” 1967 Wisconsin 
Law Review 703, 716 (emphasis supplied). 
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An intensive study of parking violators indicates that 
* * * an increase in the severity and certainty of punishment 
does act as a deterrent to further violation. These findings 
suggest the necessity for a reappraisal of current thinking. 
Studies demonstrating the ineffectuality of punishment as 
a deterrent to certain types of offenses should not be inter- 
preted to mean the punishment is ineffective in deterring all 
types of offenses. 


Since one of the main purposes of a criminal law sentence is to 
deter other potential violations from committing similar violations, 
it follows, a fortiori, that one of the main purposes of an adminis- 
trative law sanction is to deter other potential violators. In crim- 
inal law, “[rJetribution or social retaliation, though persistently 
criticized by modern advocates of a progressive penology, con- 
tinues to be a major ingredient of our penal law and of our cor- 
rectional system.” *¢ “The principle of retribution was formulated 
in the lex talionis, the Mosaic doctrine expressed in Deuteronomy, 
19:21: ‘Thine eye shall not pity, but life shall go for life, eye for 
eye, tooth for tooth, hand for hand, foot for foot.’ ” ** But retribu- 
tion or social retaliation is not one of the objectives of administra- 
tive sanctions—they are to “assure a proper adherence to the 
provisions of the Act” (supra, p. 16). Hence deterrence—both as 
to the individual violator, and as to other potential violators—is 
the primary, if not the only, objective of an administrative sanc- 
tion. 


To serve as an effective deterrent to potential violators of a 
regulatory statute, I believe that administrative sanctions should 
be severe; sanctions which are too lenient, rather than being a 
deterrent, will serve as a catalyst for violations by others. Not 
all criminologists, sociologists, or jurists share this view; but 
many noted authorities do. 


* * * one natural strategy for increasing the deterrent 
efficacy of threats is to increase the severity of threatened 
consequences. The theory of increased penalties as a marginal 
deterrent is simple and straightforward: all other things 
being equal, an increase in the severity of consequences threat- 
ened should reduce the number of people willing to run the 
risk of committing a particular * * * act * * *,38 


35. Chambliss, “The Deterrent Influence of Punishment,” 12 Crime & Delinquency (1966), 70. 
36. Tappan, Crime, Justice and Correction (1960), p. 241. 
37. Id., at p. 241, fn. 3. 
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* * * when penalties for criminal activity that many people 
find attractive are quite low, thereby making * * * crime a 
reasonable alternative to legitimate means of obtaining grati- 
fication for many persons, even a high probability of appre- 
hension may leave a high rate of the threatened behavior, 
and increases in the severity of threatened consequences can 
be expected to have a more substantial marginal deterrent 
effect than if the level of consequences threatened is already 
quite high in relation to the benefits obtainable through * * * 
[illegal] means.*® 


* * * the risk of a high penalty provides more incentive to 
avoid crime than the risk of a low penalty.* 


* * * it is likely that increases in the severity of threatened 
consequences are more or less significant, depending on the 
relationship between size of penalty increase and size of base 
penalty.*! 


If we are hopeful of the curative effects of a threat, we 
have to make the threat unpleasant, which is another way of 
saying that we have to be severe.*” 


Generally speaking * * * deviance decreases as the sanc- 
tions become stronger.** 


* * * perhaps the main justification for imposing severe 
penalties on those who violate the law is that such punish- 
ments serve as a specific deterrent to future violations by the 
offender and as a general deterrent to violations by others who 
might be tempted to follow his lead.** 


As long as every one believes in their deterrent effects, 
severe sanctions represent a powerful tool for authorities in 
meeting their responsibilities, and a sign to the broader com- 
munity that they are taking those responsibilities seriously.*° 


38. Zimring, Perspectives on Deterrence, National Institute of Mental Health — Center for 
Studies of Crime and Delinquency, Washington, D. C. (1971), 83-84. 
39. Id., at p. 84. 


40. Id., at p. 86. 

41. Zimring, Prespectives on Deterrence, National Institute of Mental Health — Center for 
Studies of Crime and Delinquency, Washington, D. C. (1971), at p. 89. 

42. Puttkammer, Administration of Criminal Law (1958), 16-17. 

43. Salem and Bowers, “Severity of Formal Sanctions as a Deterrent to Deviant Behavior,” 
5 Law and Society Review (1970), 21, 25. 

44. Id., at p. 21. 

45. Id., at 21, 37. 
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Dr. Zimring, a noted authority, capsulizes this concept in his 
statement that “since the goal of all legal threats is to keep the 
population law abiding, the potential effectiveness of variations 
in severity of threatening consequences should be used to create 
the widest possible distinction between criminal and non-criminal 
behavior by threatening all types of serious crime with penalties 
which are as severe as possible.” * 


Johannes Andenaes, of the University of Oslo, regarded by 
many as one of the most distinguished of the modern scholars 
writing about deterrence, is adamant in his contention that the 
“simplest way to make people more law-abiding, therefore, is to 
increase the punishment.” ‘7 Mr. Andenaes is a firm believer in 
Feuerbach’s formula of psychological coercion: “the risk for the 
lawbreaker must be made so great, the punishment so severe, that 
he knows he has more to lose than he has to gain from his crime.’’** 
“‘(E) conomic crimes,” to utilize his epithet, are clearly within the 
purview of the foregoing severity doctrine, such crimes being 
violations of “governmental regulation of the economy: price 
violations, rationing violations * * * disregard of quality stand- 
ards, and so on.” *° 


The applicability of severe sanctions to economic violation is 
succinctly treated by Andenaes: 


A large number of the people who are affected by economic 
regulations * * * feel no strong moral inhibition against in- 
fraction. They often find excuses for their behavior in political 
theorizing: they oppose the current government’s regulative 
policies * * * yet the matter of obedience or disobedience can 
often have important economic consequences * * *. In this 
area, at any rate, Feuerbach’s law of general prevention has 
a certain validity; it is necessary that consideration as to the 
risk involved in breaking the law should outweigh considera- 
tion of the advantages to breaking the law.*° 


“If we think first of the purely deterrent value of * * * punish- 
ment * * * it is clear that deterrence depends not simply on the 


46. Zimring, Perspectives on Deterrence, National Institute of Mental Health — Center for 
Studies of Crime and Delinquency, Washington, D.C. 1971), 90. 

47. Andenaes, ‘‘General Prevention—lIllusion or Reality?,” 43 Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 191. 

48. Id., at pp. 178-179. 

49. Id., at p. 84. 

60, Anmdenaes, “General Prevention—lIllusion or Reality?,”” 48 Journal of Criminal Law, 
Criminology and Police Science (1952), at p. 185. 
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risk of being punished, but also on the nature and magnitude of 
punishment.” *' Andenaes is careful to note that severity of punish- 
ment has a more salient effect on crimes, like economic violations, 
“committed after careful consideration * * * than for crimes which 
grow out of emotions or drives which overpower the individual.” ** 

My views with respect to the necessity for severe sanctions for 
serious violations, in order to achieve the Congressional purpose, 
were set forth in In re Sy B. Gaiber & Co., in a Ruling on Petition 
for Reconsideration, as follows (31 Agriculture Decisions 848, 
851-852 (1972)):% 


Congress enacted the remedial regulatory programs ad- 
ministered by the Department because of a need for economic 
law and order in the marketplace. The administrative sanc- 
tions imposed against violators of such regulatory programs 
should tend to achieve that purpose. 


Persons who engage in a regulated business have been 
granted a privilege. Suspension or revocation of the privilege 
for failure to comply with the statutory standards is a neces- 
sary power granted to the Secretary to assure a proper ad- 
herence to the regulatory program (see the cases cited in the 
Decision and Order herein, p. 47). Just as a lawyer may lose 
his privilege to practice law if he embezzles a client’s funds 
or engages in other serious violations, a futures commission 
merchant, broker, or trader who manipulates a futures market 
or engages in other serious violations may lose his privilege 
to engage in futures trading. 


The House Report on the 1968 amendments to the Com- 
modity Exchange Act states that it is the view of the com- 
mittee that serious violations “should be subject to severe 
penalties” (H. Rep. No. 748, 90th Cong., 1st Sess., p. 5). 
The administrative sanctions should be severe enough to 


serve as a deterrent to future similar violations by the re- 
spondents and by other persons. 


It is the general administrative practice under the Department’s 
regulatory programs to institute formal actions only as to viola- 
tions regarded as serious or repeated. Many minor violations are 
disposed of with a warning letter or an informal stipulation. Hence 


61. Id., at p. 191. 
62. Id., at p. 192. 


58. See, also, In re Arthur N. Economou, 32 Agriculture Decisions (1978), CEA Docket 167, 
appeal pending. 
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it is to be expected that the relatively few formal cases which are 
instituted will generally warrant relatively severe sanctions. 


Moreover, Congress expressly recognized the need for severe 
sanctions to effectuate the remedial purposes of the Act. The House 
Report on the 1968 amendments to the Act states that it “is the 
view of the committee that serious violations, such as manipula- 
tion, dissemination of false information, embezzlement, and the 
like should be subject to severe penalties” (H. Rep. No. 743, 90th 
Cong., 1st Sess., p. 5). 


IV 
In determining what sanction is appropriate to achieve the pur- 
poses of the Act by serving as an effective deterrent to the re- 
spondent and to other potential violators, it is important to recog- 
nize that the impact of an order suspending a person’s trading 


privileges on futures markets for a specified period depends upon 
his circumstances. 


An order suspending a large commission firm’s trading privi- 
leges for ten days might be much more severe to the firm than an 
order suspending the trading privileges of another firm, which 


merely used futures trading for an occasional speculation, for ten 
years. 


Many persons and firms derive their sole income from futures 
trading, such as, floor brokers, futures commission merchants, and 
professional speculators. Other firms engaged in handling or pro- 
cessing agricultural commodities could not remain in business for 
an extended period of time without hedging on the futures 
markets. 

Many persons speculate in futures contracts merely as a form 
of “gambling,” hoping to augment their income earned in some 
other manner. A very lengthy suspension of trading privileges 
imposed on such a person is little more than a “slap on the wrist” 
inasmuch as (1) the futures markets are merely used by him for 
“gambling” and are not necessary to his income; (2) mathemati- 
cally, an order denying a speculator the right to gamble on an 
exchange will save him from losing money just as often as it will 
prevent him from earning money; and (3) there are many al- 
ternative speculative activities available to the person. This is 
sufficiently important to warrant elaboration as to each point. 


First, the intention of a futures trading speculator is no different 
from the intention of a gambler—to make a profit by betting 
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correctly as to a future event. There is, of course, a difference 
between speculating in futures and gambling in that speculators 
on futures exchanges perform a useful function and are essential 
to provide sufficient trading volume to assume the hedging risks.” 
For example, a grain merchant who owns grain and does not plan 
to sell it for some time might wish to hedge himself against a 
price decline by selling grain on the futures market. A grain pro- 
cessor who has entered into a fixed price contract to sell grain 
products at a future date and who does not have the grain on hand 
might wish to hedge himself against the risk of an increase in the 
price of grain by purchasing grain on the futures market. Since 
the buying hedges do not coincide exactly with the selling hedges 
as to timing and quantity, speculators perform a necessary func- 
tion in providing sufficient trading volume to assume the hedging 
risks. “Speculation supplies needed risk capital, increases the 
volume of trade to allow easy market entry and regress, and keeps 
the various markets in alignment through inter-market trading 
operations.” Cargill v. Hardin, 452 F.2d 1154, 1158 (C.A. 8), 
certiorari denied, 406 U.S. 932. 


In considering whether speculation on futures markets should 
be considered as illegal gambling, it is appropriate to recognize 
that a “gamble involves the deliberate creation of a risk in the 
hope of correctly forecasting the outcome of a game or other 
event to win a wager with an opponent” whereas a “speculation, 
on the contrary, is the assumption of a risk existing in the nature 
of an enterprise” and the “only way to reduce the hazards of such 
a risk is to pass it on to someone else who may specialize in such 
risk-taking—or speculation.” © But the distinction between specu- 
lation and gambling “doesn’t depend on the intention of the par- 


54. See Campbell, “Trading in Futures Under the Commodity Exchange Act.” 26 George 
Washington Law Review (1958), pp. 219-220; Baer and Saxon, Commodity Exchanges and 
Futures Trading (1949), pp. 53-54, 73; Clark and Clark, Principles of Marketing (3d ed. 
1942), pp. 533-534; VII Report of the Federal Trade Commission on the Grain Trade (1926), 
pp. 13-15; Hearings Before the Subcommittee on Domestic Marketing of the Committee on 
Agriculture, House of Representatives, 85th Cong., Ist Sess., on H.R. 376, H.R. 1933, H.R. 
1935, H.R. 3418, H.R. 5236, and H.R. 5732 (1957), p. 10; H. Rep. No. 743, 90th Cong., 
Ist Sess., p. 2. 

55. Commodity Trading Manual, Board of Trade of the City of Chicago (1966), p. 41. See, 
also, Baer and Saxon, Commodity Exchange and Futures Trading (1949), pp. 58-63; Hubbard, 
Cotton and the Cotton Market (1928), pp. 431-432; Baer and Woodruff, Commodity Exchanges 
(1929), pp. 124-127; Hoffman, Future Trading Upon Organized Commodity Markets in the 
United States (1982), pp. 115-117. Speculation on futures markets is frequently distinguished 
from gambling on the ground that futures speculators intend to make or take delivery 
of the commodity involved, but that distinction is not sound. See In re David G. Henner, 
80 Agviculture Decisions 1151, 1270-1280. The “most Common characteristic of these [futures] 
contracts is that not one in a hundred is ever consummated by receipt or delivery of the 
actual physical product” (113 Cong. Rec. 34405). 
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ticipant so much as it does on the classification of risk involved 
in each” (emphasis in original, Belveal, Commodity Speculation 
with Profits in Mind (1967), p. 1). The intention of the futures 
speculator is the same as the intention of the gambler—to make 
a quick, large profit from a relatively small investment. 


The initial margin required for futures trading is about 5 to 10 
percent of the value of the contract. “There are few other financial 
situations in which a dollar can enjoy such leverage.” Belveal, 
Commodity Speculation with Profits in Mind (1967), p. 49. The 
“objective of professional speculation is that of seeking profit. 
There is—there can be—no other economic justification for volun- 
tary speculation.” Jd. at p. 7. See, also, Hoffman, Future Trading 
Upon Organized Commodity Markets in the United States (1932), 
pp. 115-116. 


Notwithstanding the benefits of speculation, it would be soph- 
istry to attribute to speculators altruistic motives. In considering 
the sanction to be imposed against a speculator who has another 
occupation and who is just trading in futures for additional profit, 
the length of the sanction can be placed in better perspective if 
we ask the question: “How long should he be prohibited from 
gambling on the exchanges because of his violation?” 


The second factor to be considered is that, mathematically, 
there is as much chance of losing on a speculative trade as there 
is of winning. There is an important distinction between a com- 
modity market and a stock market. In the case of a stock market, 
when prices are rising all persons involved can make money (ex- 
cept for the few short sellers). But in the case of a commodity 
market, since “markets do not manufacture money, but merely 
transfer money (or values) from the pockets of the losers to the 
pockets of the winners, it should be abundantly clear that for every 
market profit, there must be a market loss” (Belveal, Charting 
Commodity Market Price Behavior (1969), p. 37). Therefore, 
when commissions are considered, mathematically, there is less 
than a 50 percent chance of winning on any speculation. 


Most traders believe that their chances are better than 50 per- 
cent because they feel that they have peculiar knowledge as to 
future supply and demand conditions with respect to the com- 
modities in which they are trading. Needless to say, however, 
there are undoubtedly just as many experts with peculiar knowl- 
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edge who are on the other side of the market from them.** As 
stated in one futures trading text— 


If speculators could buy and sell futures contracts in the ex- 
clusive frame of reference of changing supply/demand bal- 
ances, the fundamentalists who understand price elasticity 
theory and projective techniques would “own the market” in 
short order. But it doesn’t work this way. The market may 
not be human, but its users are—and they render human 
judgments. Knowledge, ignorance, fear, sagacity, charity and 
greed are all part of the complex equation that is spelled out 
in the form of “market price.” ™* 


Hence from a mathematical viewpoint, there is as much chance 
of saving a speculator money by suspending his trading privileges 
as there is of costing him money. A recent futures trading text 
begins by saying that “Little space has been devoted in these pages 
to the huge winnings and equally monumental losses of the ‘big 
time operators.’ ” Belveal, Commodity Speculation with Profits in 
Mind (1967), pp. ix-x. 


The third factor to be considered is that there are many alterna- 
tives for speculation available to a respondent whose trading 
privileges have been suspended. For example, he can speculate in 
nonregulated commodities on the futures exchanges; he can specu- 
late on the stock market; or he can speculate in numerous other 
ways. 


Considering the very limited impact of an order denying trading 
privileges to a speculator who is merely “gambling” on the futures 
markets, if such a person violates the Act in a manner serious 
enough to warrant a formal action (see supra, p. 29), seldom if 
ever should the suspension of trading privileges be measured in 
months rather than in years. There is no substantial deterrent 
effect to such persons (and to other potential violators similarly 
situated) from a suspension order that is not measured in years. 


If a person who uses the futures markets solely for “gambling” 
deliberately manipulates the market price or participates in a 
manipulative conspiracy, his trading privileges should ordinarily 
be suspended for a sufficient number of years to insure that he 
will never again be able to trade on the regulated exchanges.** 


56. Belveal, Charting Commodity Market Price Behavior (1969), pp. 125-201. 

57. Id., at p. 2384. See, also, Hoffman, Future Trading Upon Organized Commodity Markets in 
the United States (1982), p. 259; Converse and Huegy, Elements of Marketing (8d rev. ed. 
1946), p. 250. 

58. Cf. Wright c. Securities and Exchange Commission, 112 F.2d 89, 95 (C.A. 2). 
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The futures markets are too valuable to the agricultural marketing 
system to be subjected to manipulation by gamblers whose unlaw- 
ful action could be disastrous to producers, handlers, processors 
and consumers of agricultural commodities. 


The view that a longer suspension order should be imposed for 
the same violation against a speculator who merely uses the 
futures markets for gambling than on a similar violator who uses 
the futures markets in his business cannot be construed by those 
who understand futures trading as indicating a bias against spec- 
ulators. I recognize the necessary function performed by specu- 
lators who are merely gambling on the exchanges (see supra, pp. 
31-32). As I stated 15 years ago (Campbell, “Trading in Futures 
Under the Commodity Exchange Act,” 26 George Washington 
Law Review (1958) 215, 219-220) : 


Speculation in commodity futures has, at times, been in- 
vectively attacked, but without speculators there would not 
be sufficient traders to assume the hedging risks. Mr. Rodger 
R. Kauffman, Administrator, Commodity Exchange Author- 
ity, testified at a recent congressional hearing that “specula- 
tion, as you, of course, well know, is essential to the operation 
of a futures market. A commodity futures market without 
speculation would be a thing of death; it would not amount to 
anything. It would serve no economic utility. So there must be 
speculation, of course.” (footnotes omitted). 


Although the futures markets need speculators, they do not need 
the few who refuse to comply with the law. There is no shortage 
of speculators willing to assume the hedging risks. For example, 
108 futures commission merchants reported to the Commodity 
Exchange Administration that in February 1972 they had 58,194 
active customers and 48,322 inactive customers.®® This was just 
a partial sample (about 25 firms failed to report) at one contract 
market. Hence there are ample law abiding speculators to per- 
form the necessary speculative function on the exchanges. 


In short, considering all of the circumstances, a lengthy suspen- 
sion order should ordinarily be imposed on violators who use the 
futures markets solely for “gambling,” in order to serve as an 


59. A Report on the Rules and Practices of the Chicago Board of Trade Concerning Minimum 
Rates of Commission and Brokerage Fees Prepared for The United States District Court, 
Northern District of Illinois, Eastern Division, by Administrator, Commodity Eachange 
Authority, U.S.D.A., Washington, D. C., July 1972, Table IV-2, p. 110. 
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effective deterrent to violations by such speculators and by other 
potential violators similarly situated. 


Similarly, severe sanctions should be imposed on manipulators 
or other serious violators who are engaged full time in futures 
trading or who need futures trading for hedging in their business 
activities. If such persons engage in serious violations which could 
be extremely disruptive, or disastrous, to the futures markets, 
seriously injuring or theatening injury to producers, handlers, 
processors and consumers of agricultural commodities, they can- 
not legitimately complain about a sanction that could be extremely 
disruptive, or disastrous, to their own business activities. 


However, it must be recognized that the severity of the sanc- 
tion must be measured by its impact on the particular respondent 
rather than by the number of months or years of the suspension 
order. A suspension order should be sufficiently long to serve as 
an effective deterrent to the respondent and to other potential 
violators, considering the impact of the suspension order on the 
particular respondent. 


V 


Another principle in determining the sanction to be imposed in 
a particular case is that, in general, there should be a reasonable 
relationship between the sanction and the unlawful practices 
found to exist.®° In other words, the more serious the violation, the 
more severe should be the sanction. Even though punishment for 
the sake of punishment is not a relevant consideration in the field 
of administrative law, the principle of having a reasonable re- 
lationship between the violation and the sanction still has validity 
in a case of this nature. This is because in order to achieve the 
major Congressional purposes of the regulatory program, it is 
more important to deter serious violations than minor violations. 
Hence a severe sanction for a serious violation will have a greater 


60. Kent v. Hardin, 425 F. 2d 1346, 1349-1850 (C.A. 5); G. H. Miller & Co. v. United States, 
260 F. 2d 286, 295-297 (C.A. 7, en banc), certiorari denied, 359 U.S. 907; Daniels v. United 
States, 242 F. 2d 39, 42 (C.A. 7), certiorari denied, 354 U.S. 939; Irving Weis & Co. v. 
Brannan, 171 F. 2d 282, 285 (C.A. 2); In re American Fruit Purveyor’s Inc., 30 Agri- 
culture Decisions 1542, 1596 (1971); In re Louis Romoff, 31 Agriculture Decisions 158, 177 
(1972); In re Arthur N. Economou, 32 Agriculture Decisions —-- (19738), CEA Docket 167, 
appeal pending. See, also, American Power Co. v. Securities and Exchange Commission, 329 
U.S. 90, 112-118; Phelps Dodge Corp. v. Labor Board, 318 U.S. 177, 194; Great Western 
Food Distributors v. Brannan, 201 F. 2d 476, 484 (C.A. 7), certiorari denied, 345 U.S. 997; 
In re Electric Power & Light Corp., 176 F. 2d 687, 692 (C.A. 2); Wright v. Securities 
and Exchange Commission, 112 F.2d 89, 95 (C.A. 2). 
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deterrent effect than a milder sanction for a lesser violation, and 
thus will tend to effectuate the major objectives of the regulatory 
program. 


In addition, in determining sanctions to be imposed under the 
Act, great weight should be given to the recommendation of the 
officials charged with the responsibility for administering the 
regulatory program. See In re Sy B. Gaiber & Co., Ruling on Re- 
consideration, 31 Agriculture Decisions 848, 845-846 (1972); In 
re Arthur N. Economou, 32 Agriculture Decisions (1973), 
CEA Docket 167, appeal pending. Such administrative officials, 
during the day-to-day administration of a regulatory program, 
develop a “feel” for the severity of sanctions needed to serve as 
a deterrent to violations that cannot be developed by the Adminis- 
trative Law Judges or the Judicial Officer, who come in contact 
with only a small part of the regulatory program. 


However, in order to aid the Administrative Law Judges and 
the Judicial Officer in determining whether to follow the adminis- 
trative recommendation as to the sanction, the administrative 
officials should, in addition to proving that a violation occurred, 
develop a hearing record that supports their recommendation as 
to the sanction. See Jn re Sy B. Gaiber & Co., Ruling on Recon- 
sideration, 31 Agriculture Decisions 843, 847-850 (1972). After 
such a record is developed in one case and a determination made 
as to the appropriate sanction for such a violation, similar evidence 
relating to the sanction need not be developed in subsequent cases, 
except to show changed circumstances.* 


The recommendation of the administrative officials as to the 
sanction is not, of course, controlling. For example, if some of the 
allegations are not proven or if there are mitigating circumstances 
not taken into consideration by the administrative officials, the 
sanction may be considerably less than that recommended by 
them. See, e.g., In re American Fruit Purveyor’s, Inc., 30 Agri- 
culture Decisions 1542 (1971). But if the alleged violations are 
proven, and it appears that the administrative officials have fully 
considered the respondent’s contentions, the recommendation of 
the administrative officials as to the sanction needed to serve as an 
effective deterrent to the respondent and to other potential vio- 
lators should be given great weight. Recognizing the greater op- 
portunity for such administrative officials to develop expertise in 


61. The complainant or the respondent may, of course, introduce evidence in any case bearing 
on the appropriate sanction to be issued. 
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this area, it will be the policy of the Judicial Officer never to in- 
crease the sanction recommended by the administrative officials. 


Insofar as practicable, the sanctions imposed under a regulatory 
Act against comparable violators for comparable violations should 
be reasonably uniform.®? From the beginning, the Judicial Officer 
has recognized that “[d]isciplinary action taken under * * * 
[a regulatory] act should follow some general pattern, * * * so 
that one order will not be entirely out of line with another involv- 
ing similar violations.” In re Watkins Commission Company, Inc., 
4 Agriculture Decisions 395, 400 (1945). See, also, Jn re Arnold 
Fairbank, 27 Agriculture Decisions 1871, 1884 (1968); In re 
Nolan E. Poovey, Jr., 27 Agriculture Decisions 1512, 1520-1522 
(1968) ; In re Boone Livestock Company, Inc., 27 Agriculture Deci- 
sions 475, 503 (1968) ; In re Milton Silver, d/b/a Chambersburg 
Livestock Sales, 21 Agriculture Decisions 1488, 1452 (1962) ; In re 
American Fruit Purveyor’s, Inc., 830 Agriculture Decisions 1542, 
1595-1596 (1971); In re Louis Romoff, 31 Agriculture Decisions 
158, 177 (1972) ; In re Arthur N. Economou, 32 Agriculture Deci- 
sions (1973), CEA Docket 167, appeal pending.® 


This uniformity necessarily applies only to contested cases. 
Consent orders issued without a hearing should be given no weight 
whatsoever in determining the sanction to be imposed in a litigated 
case. In a case where a consent order is agreed to by the parties, 
there is no record or argument to establish the basis for the sanc- 
tion. It may seem less severe than appears warranted because of 
problems of proving the allegations of the complaint or because of 
mitigating circumstances not revealed to the Administrative Law 
Judge or the Judicial Officer. Conversely, it may seem more severe 
than appears warranted because of aggravated circumstances not 
revealed by the complaint. 


In order to achieve this desired uniformity and also follow the 
views as to sanctions set forth herein, it will be necessary to take 
a new look at the sanction situation under the Commodity Ex- 
change Act. In other words, sanctions previously imposed under 


62. Comparability depends upon many circumstances, such as the nature of the violation, 
the nature of the respondent’s business, the respondent’s prior record as to violations, 
prior warning given to the respondent, the deliberateness of the violation, etc. 

63. Accordingly, counsel should, in all cases, in their briefs and arguments, refer to relevant 
prior cases under the Act which should be considered by the Judical Officer in determining 
the appropriate sanction to be imposed in the particular case. Failure to explain why a 
different order was imposed in a case than had previously been imposed in a somewhat 
similar case was held to be reversible error in Beacon Journal Publishing CO. v. N.L.R.B., 
401 F.2d 366, 367-368 (C.A. 6); same case, 417 F.2d 1060, 1061-1062 (C.A. 6). 
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the Act may not have been determined in accordance with these 
views and, therefore, sanctions previously imposed under the Com- 
modity Exchange Act will no longer be regarded as relevant in 
determining the sanction to be imposed in any case decided here- 
after.®* 


This change in policy, under which sanctions are to be de- 
termined under the criteria set forth herein without regard to 
sanctions previously imposed, will be applied to pending cases as 
well as to cases instituted hereafter. Since I believe that the policies 
set forth in this Decision will achieve the purposes of the Act by 
serving as an effective deterrent to future violations, it is not ad- 
ministratively desirable to delay this change in policy. 


An agency is free to reconsider sanctions previously imposed 
without prior notice. Communications Comm’n. v. WOKO, 329 
U.S. 228, 228; Continental Broadcasting v. Federal Comm. 
Comm’n., 439 F.2d 580, 582-584 (C.A. D.C.) ; N.L.R.B. v. Majestic 
Weaving Co., 355 F.2d 854, 860 (C.A. 2) ; quoted with approval in 
Davis, Administrative Law Treatise (1970 Supp.), § 17.08, p. 604. 


In Communications Comm’n. v. WOKO, 329 U.S. 223, 228, the 
Court held: “Much is made in argument of the fact that deceptions 
of this character have not been uncommon and it is claimed that 
they have not been dealt with so severely as in this case. * * * The 
mild measures to others and the apparently unannounced change 
of policy are considerations appropriate for the Commission in 
determining whether its action in this case is too drastic, but we 
cannot say that the Commission is bound by anything that appears 
before us to deal with all cases at all times as it has dealt with 
some that seem comparable.” 


Although the sanctions to be imposed for similar violations by 
comparable violators in future cases should be as uniform as 
practicable with each other (i.e., without regard to any sanctions 
issued prior to this decision), changed circumstances or new in- 
sight gained empirically from the day-to-day administration of 
the regulatory program may demonstrate the need for further 
changes in the level of sanctions to be imposed. In that event, the 
record should adequately explain the reasons for the desirability 
of a change in the sanction level. Any change determined to be 
desirable will be applied in that case rather than merely announc- 


64. In fact, the five-year suspension order in this case will not be regarded as relevant in 
future cases since, as explained below, I do not believe that this sancton is sufficiently severe. 
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ing that in future cases there will be a change in policy. As I 
stated in In re Arthur N. Economou, 82 Agriculture Decisions 
, fn. 120 (1978), CEA Docket 167, appeal pending: 


Although it is my intention to impose sanctions as uniform as 
possible for similar violations unless there are adequate 
reasons for a change of policy (see In re American Fruit 
Purveyor’s Inc., 30 Agriculture Decisions 1542, 1595-1596), a 
respondent has no inherent right to a sanction no more severe 
than that applied to others. See Hiller v. Securities and Ex- 
change Commission, 429 F.2d 856, 858-859 (C.A. 2); G. H. 
Miller & Co. v. United States, 260 F.2d 286, 296 (C.A. 7), 
certiorari denied, 359 U.S. 907. Specifically, in “any case in 
which the Judicial Officer determines that the sanctions pre- 
viously imposed for similar violations are not adequate under 
present circumstances to effectuate the purposes of the regula- 
tory program, a more severe sanction will be imposed in that 
case, rather than merely announcing that in future cases the 
sanction will be increased. An administrative agency is free 
to reconsider sanctions previously imposed without prior no- 
tice (see In re Louis Romoff, 31 Agriculture Decisions 158, 
186, and cases cited therein), and such practice will be rou- 
tinely followed. Persons who intentionally violate a regula- 
tory program are not playing a game under which they are 
entitled to consider the sanctions previously imposed for simi- 
lar violations and determine whether they want to run the 
risk of detection and the imposition of such a sanction. They 
run the distinct risk that a more severe sanction will be im- 
posed against them.” Jn re Sy B. Gaiber & Co., Ruling on Re- 
consideration, 31 Agriculture Decisions 848, 850 (1972). 


The decision to change the sanction policy under the Commodity 
Exchange Act and to completely disregard all prior sanctions im- 
posed under the Act in no way reflects adversely on the judgment 
of the prior Judicial Officer. In judicial or quasi-judicial decisions 
involving criminal punishment or administrative sanctions, the in- 
terests of the public must be balanced against the interests of the 
particular individual involved in the case. A strong argument can 
be made in support of any philosophy of punishment or sanctions, 
ranging from extremely light to very severe. There are many 
excellent judges, criminologists, and sociologists at either end of 
the poles of this issue; many others take a position between the 
poles. 
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For the reasons set forth above, where the violation is inten- 
tional, I believe in severity rather than lenity to deter future 
violations by the respondent and others. 


VI 


In the present case, the respondent committed very serious vio- 
lations of the Act. Without the knowledge or authorization of a 
customer, he took $14,000 from the customer’s stock account, 
transferred the money to the customer’s commodity accounts, and 
lost the money in commodity futures trades. To further his course 
of conduct, he deceived the customer as to the true status of his 
account. 


Futures commission merchants handle billions of dollars each 
year belonging to customers. It is essential to the continued exist- 
ence of futures trading that this money be handled in trust in 
accordance with the customers’ directions. 


The respondent is not a registrant under the Act and, therefore, 
the notice provisions of the Administrative Procedure Act (5 
U.S.C. 558(c)) are not applicable to an order suspending his trad- 
ing privileges. In re Arthur N. Economou, 32 Agriculture Deci- 
sions (1973), CEA Docket 167, appeal pending. In any event, 
the violations were wilful and, therefore, even if the respondent 
were licensed, his license could be suspended or revoked without 
prior notice (5 U.S.C. 558(c)). 


Considering the serious nature of the respondent’s violations, I 
believe that a suspension of trading privileges for more than five 
years is warranted. But since the administrative officials have 
recommended a five year suspension of trading privileges, the 
suspension order will not be in excess of that amount (see supra, 
p. 41). 


In addition to preventing the respondent from trading on 
regulated exchanges during the period of the suspension order, 
the regulations provide (17 CFR 1.49(a)): 


(a) Denial of trading privileges: During the effective 
period of any order of the Secretary of Agriculture denying 
trading privileges on contract markets to any person for a 
violation of the Commodity Exchange Act or the regulations 
thereunder involving cheating or fraud or manipulation or 


attempted manipulation of the price of any commodity in in- 
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terstate commerce or for future delivery on or subject to 
the rules of a contract market, no futures commission mer- 
chant or member of a contract market shall knowingly employ 
such person in any capacity which involves the solicitation, 
acceptance, or execution of orders for the purchase or sale of 
any commodity for future delivery on or subject to the rules 
of a contract market, the execution of which would be pro- 


hibited by such order of the Secretary of Agriculture if made 
for the account of such person. 


Under this regulation, the respondent would not be subject to 
employment by a futures commission merchant or member of a 
contract market during the suspension period “in any capacity 
which involves the solicitation, acceptance, or execution of orders” 
involving commodity transactions on or subject to the rules of a 
contract market. 


Although the sanction imposed in this case is more severe than 
that recommended by the Administrative Law Judge, an agency 
may impose a sanction substantially more severe than that recom- 
mended by the Administrative Law Judge if it determines that 
the recommended sanction is inadequate to protect the public in- 
terest. Gross v. Securities and Exchange Commission, 418 F.2d 
108, 107 (C.A. 2); Fink v. Securities and Exchange Commission, 
417 F.2d 1058, 1059 (C.A. 2). 


This decision in no way reflects adversely on the judgment of 
the Administrative Law Judge. He is required to follow the policy 
set forth by the Judicial Officer. Based upon the existing policy, 
his decision cannot be criticized. 


Similarly, this decision in no way reflects adversely on the judg- 
ment of the administrative officials in this case. Their recom- 
mendation for a five year suspension order was reduced to three 
years by the Administrative Law Judge, who cited numerous 
precedents for his decision. 


Finally, as stated above, this decision in no way reflects ad- 
versely on the judgment of the prior Judicial Officer. 


In addition to a suspension order, the respondent should, of 
course, be ordered to cease and desist from violating the Act in a 
similar manner in the future. 

ORDER 


(a) The respondent, George Rex Andrews, shall cease and de- 
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sist from: (1) placing or causing to be placed, in any customer’s 
account, any commodity futures transaction without the prior 
knowledge and consent of such customer; (2) transferring funds 
from any customer’s regulated commodity account to any other 
account without the knowledge or authorization of said customer ; 
and (8) deceiving or attempting to deceive by any means, or wil- 
fully making or causing to be made any false report or statement, 
or wilfully entering or causing to be entered any false record in 
connection with any order to make, or the making of any contract 
of sale of any commodity for future delivery in interstate com- 
merce, made or to be made, on or subject to the rules of any con- 
tract market, for or on behalf of any other person. 


(b) The respondent, George Rex Andrews, is prohibited from 
trading on or subject to the rules of any contract market for a 
period of five years, and all contract markets shall refuse all 
trading privileges to him during this period, such prohibition and 
refusal to apply to all trading done and all positions held by him, 
directly or indirectly. 


The cease and desist provisions of this order, set forth in para- 
graph (a) above, shall become effective upon the date of service 


of this order upon the respondent. The period of the denial of 
trading privileges to the respondent, specified in paragraph (b) 
above, shall become effective on the thirtieth day after the date of 
entry of this order. 


A copy of this Decision and Order shall be served on each of the 
parties and on each contract market. 


(No. 15,074) 


In re PROFESSIONAL COMMODITY SERVICE, INC., and THEODORE W. 
LorpD, Sk. CEA Docket No. 193. Decided March 16, 1973. 


Order Vacating Recommended Decision and Order and 
Remanding Case for Futher Proceedings 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 


Darrold A. Dandy, for complainant. 
Garth C. Grisson, Denver, Colorado, for respondents. 
John G. Liebert, Administrative Law Judge. 
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Decision by Donald A. Campbell, Judicial Officer. 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seqg.), in which the Administrative 
Law Judge, John G. Liebert, filed a recommended decision and 
order on March 8, 1973. The proposed order denied the corporate 
respondent’s application for registration as a futures commission 
merchant (1) because respondents did not establish that the corpo- 
ration met the minimum financial requirements for registration, 
and (2) because the individual respondent wilfully omitted ma- 
terial facts from the application for registration with the inten- 
tion of misleading the Commodity Exchange Authority. A cease 
and desist order was also proposed by the Administrative Law 
Judge. 


Although the Administrative Law Judge rejected the complain- 
ant’s recommendation that the respondent should, in addition, be 
prohibited from trading on contract markets for one year, he re- 
fused to allow the complainant to offer evidence as to the im- 
portance of accurate financial statements, the seriousness of the 
violations, and the nature of the sanction that should be imposed 


(Tr. 100-101). Since all of this evidence is important to a determi- 
nation by the Judicial Officer as to whether the one-year suspension 
of trading privileges should be imposed (in the event that it is 
ultimately concluded that the violations occurred), this matter 
must be remanded to the Administrative Law Judge to receive 
such evidence. 


The hearing in this case was held on September 7, 1972. In 
decisions filed by the Judicial Officer on October 29, 1971 (Jn re 
American Fruit Purveyor’s, Inc., 30 Agriculture Decisions 1542, 
1596, fn. 39), and April 12, 1972 (In re Sy B. Gaiber & Co., 31 
Agriculture Decisions 474, 505, fn. 20), the policy for the Depart- 
ment was established that evidence in support of the sanction 
recommended by the complainant should be introduced in admin- 
istrative hearings. In a ruling on petition for reconsideration in 
the case of In re Sy B. Gaiber & Co., supra, the Judicial Officer set 
forth at length the policy for the Department as to the admissi- 
bility of evidence relating to the sanction to be imposed (31 Agri- 
culture Decisions 848, 847-850), stating: 


Fifth, I have given little weight to the Hearing Examiner’s 
recommended sanction because in this case, as in all—or at 
least most—disciplinary cases under the Department’s regu- 
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latory programs, the record is not particularly helpful in 
determining the sanction that should be issued. I have ob- 
served for 23 years that the Department’s administrative 
agencies go to great lengths to prove that a particular viola- 
tion occurred but introduce no evidence to aid the Hearing 
Examiners and the Judicial Officer in determining the sanc- 
tion to be issued. The administrative officials are disappointed 
when they know from their expertise that the sanctions im- 
posed in particular cases are too lenient to effectuate the pur- 
poses of the regulatory programs; but when they fail to share 
the benefit of their administrative expertise with the Hearing 
Examiners and the Judicial Officer, they have no one but 
themselves to blame for their disappointment as to the sanc- 
tion. 


In In re American Fruit Purveyor’s, Inc., 30 Agriculture 
Decisions 1542, 1596, fn. 39, filed on October 29, 1971, I 
stated : 


It would be helpful in determining the sanction in a case 
if the record contained testimony as to how serious or 
detrimental the particular violation involved in the case 
is to the regulated industry. In addition, testimony as to 
the nature of the respondent’s business would also be 
helpful so that the Judicial Officer would have some idea 
as to how “costly” a particular suspension would be to 
the respondent. For example, in the absence of any evi- 
dence as to the nature of the respondent’s business, the 
Judicial Officer might not know whether a particular sus- 
pension order would “cost” the respondent $100 or 
$10,000. 


Similarly, in the Decision in the present case, p. 46, fn. 20, 
I stated: 


It has not been the general practice in administrative 
disciplinary cases to introduce evidence in support of the 
sanction recommended by the complainant. I believe that 
such evidence would aid the Hearing Examiners and the 
Judicial Officer in determining the sanction to be im- 
posed. Such evidence could explain, e.g., the nature of the 
regulation or administrative program involved in the 
case, the administrative reasons for the regulation or 
program, the flagrancy or seriousness of the violation, 
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and the effect of a particular sanction on the respondent 
in view of the nature and extent of his business activities. 
It may be appropriate to introduce such evidence at the 
conclusion of the case so that appropriate consideration 
can be given to the respondent’s defense. The respondent 
should also be permitted to introduce evidence as to the 
appropriate sanction to be issued, assuming that the com- 
plainant prevails in the case. 


On further consideration, I believe such evidence should 
be introduced by the complainant after it has completed 
presenting its evidence as to the violations, rather than at 
the conclusion of the case. 


Some elaboration on the nature of the evidence that I be- 
lieve should be presented by the administrative officials may 
be helpful. 

In a case involving failure to meet the minimum financial 
requirements of the Act and regulations, the complainant 
should explain the administrative necessity for the regula- 
tions and the damage or potential damage caused by violations 
of the regulatory requirements. Where a particular provision 
such as the proprietary safety factor is involved, an explana- 
tion as to the administrative reasons for the proprietary 
safety factor should be given. 


If a case involves failure to file required reports, the ad- 
ministrative reasons for requiring the reports should be given. 


In a case under the Perishable Agricultural Commodities 
Act involving failure to pay promptly for produce, the evi- 
dence should show whether failure to pay promptly is a 
serious problem in the industry and what damage, if any, it 
causes to the marketing system. 


In a case involving false weighing under the Packers and 
Stockyards Act, the evidence should show whether false 
weighing is a serious problem in the livestock industry. For 
example, what damage is being done from false weighing and 
to whom? What is the estimated loss of livestock sellers from 
false weights? What percentage of the livestock markets in- 
vestigated on a routine spot check basis appears to be falsely 

2. Although such testimony would be subject to reasonable cross-examination as to the basis 
for the complainant’s statistics, ¢.g., the methods and procedures used in determining 
markets falsely weighing livestock, it would not be reasonable to mention the names of 


particular firms that the complainant found falsely weighing livestock, or to prove the 
exact details of violations by persons who are not parties to the pending proceeding. 
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weighing livestock.? Have the sanctions imposed in prior pro- 
ceedings served as a deterrent to false weighing, e.g., how 
does the current percentage of false weighing compare with 
the percentage in the past five years? 


In cases under all regulatory programs, if the administra- 
tive officials believe that the sanctions previously imposed for 
similar violations have not been adequate to serve as a 
deterrent to the regulated industry, the evidence should set 
forth their views in this respect. Similarly, if industry con- 
ditions change so that a sanction once adequate is no longer 
deemed adequate by the administrative officials, the evidence 
should establish that fact. 


The foregoing illustrations are not meant to be complete, 
but merely to serve as a guide to the type of background in- 
formation I believe the agencies should introduce in order to 
aid the Hearing Examiners and the Judicial Officer in arriving 
at an appropriate sanction. Such background information is 
more important than an opinion expressed by an administra- 
tive official as to the exact number of days that a suspension 
order should embody. However, an opinion by an expert wit- 
ness, @.g., a Branch Chief or Area Supervisor throughly 
familiar with the administrative program, as to the exact 
sanction necessary to effectuate the purposes of the Act, 
would be proper. Particularly in a proceeding in which there 
is no jury, it is permissible for an expert witness to express 
an opinion on the ultimate issue to be decided. See, ¢.g., 
Builders Steel Co. v. Commissioner of Internal Rev., 179 F.2d 
377, 379-380 (C.A. 8). However, no recommendation is made 
to the administrative officials as to whether such an opinion 
should be given by way of testimony rather than argument. 


Since the Administrative Law Judge rejected the administrative 
official’s recommendation to impose a one-year suspension of trad- 
ing privileges on the respondents, but would not permit the ad- 
ministrative officials to offer evidence in support of their recom- 
mended sanction, the proceeding should be remanded to the Ad- 
ministrative Law Judge to receive such evidence. 


The Administrative Law Judge offered to permit the complain- 
ant’s attorney to make an offer of proof with respect to such ex- 
cluded evidence (Tr. 101), but the complainant’s attorney did not 
make such an offer of proof. The rules of practice provide that if 
the Secretary decides that the referee’s ruling in excluding evi- 
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dence was erroneous, the offer of proof shall be considered a part 
of the transcript (17 CFR 0.11(e) (8)). However, even if an 
offer of proof had been made in this case, the Judicial] Officer 
could not have treated it as evidence in this case. That would have 
denied the respondents the right of cross-examination. In the cir- 
cumstances of this case, to have treated such an offer of proof as 
evidence would have violated the fundamental concepts of due 
process of law. 


Evidence as to the sanction to be imposed if violations are 
sustained is particularly important in view of the decision issued 
by the Judicial Officer on March 8, 1978, in In re George Rex 
Andrews, CEA Docket 195. In that case, a new sanction policy 
under the Commodity Exchange Act was set forth, and it was held 
therein that all prior sanctions previously imposed under the 
Commodity Exchange Act would no longer be regarded as rele- 
vant. It was stated that the new sanction policy would apply to 
pending cases. In these circumstances, the administrative officials 
should reconsider their recommended sanction in the light of the 
criteria in the George Rex Andrews case. Their recommendation 
on remand may or may not be the same as that previously made 
prior to the George Rex Andrews decision. The relevant provisions 
of the George Rex Andrews decision are attached as an appendix 
to this order. 


Inasmuch as the proceeding must be remanded for further pro- 
ceedings, some additional excluded evidence should be received, 
which might not have otherwise warranted a remand. 


The Administrative Law Judge refused to let Richard P. Sar- 
geant, Assistant Director of the Commodity Exchange Authority’s 
Registration and Audit Division in Washington, D. C., who has 
been an employee of the agency for over 30 years (Tr. 96), ex- 
press an opinion as to whether the respondent corporation is unfit 
to engage in business as a futures commission merchant and as to 
whether its application for registration should be denied (Tr. 98- 
100). The Judge rejected such testimony primarily because it 
“asks for an opinion as to * * * one of the ultimate determinations 
in this hearing.” (Tr. 98). The Judge stated that he would receive 
testimony only from the Administrator of the Commodity Ex- 
change Authority with respect to such matters (Tr. 98-100). This 
ruling was erroneous. Even in a judicial proceeding, where there 
is no jury it is permissible for an expert witness to express an 
opinion on the ultimate issues to be decided. See, ¢.g., Builders 
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Steel Co. v. Commissioner of Internal Rev., 179 F.2d 377, 379-380 
(C.A. 8); In re Sy B. Gaiber & Co., supra, Ruling on Reconsidera- 
tion, 31 Agriculture Decisions 848, 850). A fortiori such opinions 
should be permitted by an expert witness in an administrative pro- 
ceeding in which the technical rules of evidence applicable in 
court proceedings are not applicable. See the cases cited in In re 
American Fruit Purveyor’s, Inc., supra, 30 Agriculture Decisions 
1542, 1575 (1971). 


It would be unduly disruptive to the administrative process if 
only the administrator of a program who had the ultimate deci- 
sion making authority were permitted to testify as to the policies 
of the agency or to give opinions on the ultimate issues in a pro- 
ceeding. As a practical matter, any employee of the Commodity 
Exchange Authority who testifies that he is thoroughly familiar 
with the policies and procedures of the agency is probably com- 
petent to express an opinion as an expert witness relating to the 
agency’s work or testify as to the policies of the agency. 


The Commodity Exchange Authority is a small regulatory 
agency with about 170 employees. It is involved in only a few 
hearings each year. It is not likely that the Administrator of the 
agency would send an employee to testify or express an opinion 
as to a matter who did not, in the judgment of the Administrator, 
have a thorough knowledge of the agency’s activities, policies, and 
procedures. Based upon 23 years’ experience with the Depart- 
ment’s regulatory agencies, I would be surprised if one of the De- 
partment’s employees were sent to testify as to a matter when he 
was not sufficiently knowledgeable to testify. This does not, of 
course, mean that I would agree with his testimony. But I cannot 
reasonably foresee a case arising where it would not be an abuse 
of discretion for an Administrative Law Judge to refuse to permit 
one of the Department’s employees to testify as to a matter solely 
on the ground that the particular employee testifying was not a 
high enough official to express the agency’s viewpoint. It is theo- 
retically possible that an incompetent Department witness may be 
sent to testify, but highly unlikely. Cross-examination as to the 
witness’ knowledge and expertise is, of course, available to the 
private litigant. 


In addition, inasmuch as the proceeding is being remanded for 
further proceedings, although I have not yet determined whether 
such evidence is necessary, the Administrative Law Judge should 
also receive evidence as to whether the respondent corporation 





592 COMMODITY EXCHANGE ACT 
Cite as 32 A. D. 592 


met the minimum financial requirements on August 4, 1972. The 
respondents attached to their answer a new statement of financial 
condition as of August 4, 1972, purporting to show that the corpo- 
ration met the minimum financial requirements as of that date. 
The complainant attempted to show that its audit made as of 
August 4, 1972, showed that the firm still did not meet the financial 
requirements on that date (Tr. 142-148). In order to obviate the 
additional expense that would be incurred from a further hearing 
in the event that such evidence is ultimately deemed relevant and 
material, this evidence should be received at this hearing. 


The respondents should, of course, be permitted to introduce 
evidence with respect to any of the matters referred to herein. It 
appears likely that all of the evidence referred to herein can be 
received during a single day’s hearing. 


Insofar as practicable, this proceeding should be given priority 
over other matters and should be concluded as soon as practicable 
inasmuch as an application for a license is being held in abeyance 
pending the completion of this proceeding. That is why this order 
is being issued at this time instead of waiting for exceptions to be 
filed. 

ORDER 

The Decision and Order of the Administrative Law Judge filed 
on March 8, 1973, in this proceeding is vacated and the proceeding 
is remanded to the Administrative Law Judge with instructions 
to reopen the hearing to receive additional evidence, as set forth 
herein, and to file a new recommended or initial Decision and 
Order in this proceeding. Insofar as practicable, this proceeding 


is to be given priority over other matters and concluded as soon as 
practicable. 


APPENDIX 


This appendix consists of sections II-V from the decision of the 
Judicial Officer in In re George Rex Andrews, CEA Docket 195, 
32 Agriculture Decisions (Decision filed March 8, 1973). 


(No. 15,075) 


In re PROFESSIONAL COMMODITY SERVICE, INC., and THEODORE W. 
LorD, Sk. CEA Docket No. 198. Decided March 30, 1978. 
Second Order Vacating Recommended Decision and Order 
and Remanding Case for futher Proceedings 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 
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Darrold A. Dandy, for complainant. 
Garth C. Grissom, Denver, Colorado, for respondents. 
John G. Liebert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seqg.), in which the Administrative Law 
Judge, John G. Liebert, filed his first recommended decision and 
order on March 8, 1973. That proposed order denied the corporate 
respondent’s application for registration as a futures commission 
merchant (1) because respondents did not establish that the corpo- 
ration met the minimum financial requirements for registration, 
and (2) because the individual respondent wilfully omitted ma- 
terial facts from the application for registration with the inten- 
tion of misleading the Commodity Exchange Authority. A cease 
and desist order was also proposed by the Administrative Law 
Judge, but he rejected the complainant’s recommendation that the 
respondent should, in addition, be prohibited from trading on con- 
tract markets for one year. 


On March 16, 1973, the Judicial Officer vacated the Recommend- 
ed Decision and Order and remanded the case to the Administra- 
tive Law Judge “with instructions to reopen the hearing to re- 
ceive additional evidence, as set forth herein, and to file a new 
recommended or initial Decision and Order in this proceeding.” 


These instructions were not complied with. Instead, the Admin- 
istrative Law Judge filed a second Recommended Decision and 
Order on March 29, 1973, stating: 


On March 26, 1973, Respondents filed with the Hearing Clerk 
a copy of a letter dated March 23, 1973, addressed to the Ad- 
ministrator, Commodity Exchange Authority, requesting im- 
mediate withdrawal of the application of Professional Com- 
modity Service, Inc., for registration as a futures commission 
merchant under the Act. This was the application filed with 
the CEA on October 20, 1971, amended on November 2, 1971, 
which is the subject of this proceeding. In consideration of 
this withdrawal of the application, it is hereby found and 
determined that this proceeding has been rendered moot. 


In accordance with the foregoing finding and determination 
it is recommended that this proceeding be dismissed. 
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The respondents’ request to withdraw the application for regis- 
tration as a futures commission merchant does not make the pro- 
ceeding moot. Peoples Securities Co. v. Securities and Exchange 
Co., 289 F.2d 268, 274-275 (C.A. 5) ; Blaise D’ Antoni & Associates, 
Inc. v. Securities & Exch. Com’n., 289 F.2d 276, 277 (C.A. 5), 
certiorari denied, 368 U.S. 899; Blaise D’Antoni & Associates, Inc. 
v. Securities & Exch. Com’n., 290 F.2d 688, 689 (C.A. 5). As 
stated in the last case just cited (290 F.2d at 689) : 


When Mr. D’Antoni filed his application for registration, he 
placed himself under the Commission’s “scrutiny”. The with- 
drawal of an ungranted application for registration as a 
broker-dealer may affect the public interest as well as the 
grant of an application. Cf. Columbia General Investment 
Corp. v. S. E. C., 5 Cir., 1959, 265 F.2d 559. By attaching im- 
portant consequences, vitally affecting the applican tand his 
future status, to the revelation of improper activities on the 
applicant’s part, Congress indicated that an applicant subjects 
himself to the Commission’s scrutiny from the moment he files 
his application for registration. He cannot escape those con- 


sequences by withdrawing in the face of an S.E.C. investiga- 
tion. 


Similarly, under the Commodity Exchange Act, important con- 
sequences may result from the wilful filing of a false or misleading 
application for registration, notwithstanding the respondents’ de- 
sire to withdraw the application. See, e.g., 7 U.S.C. 9, 12a. 


Accordingly, the Administrative Law Judge erred in failing to 
comply with the Order filed March 16, 1973, and the case should 
again be remanded to the Judge with the same instructions. How- 
ever, the need for giving the case priority over other matters no 
longer exists since the respondents have indicated that they no 
longer desire to pursue the application for registration. 


ORDER 


The Recommended Decision and Order of the Administrative 
Law Judge filed on March 29, 1973, in this proceeding is vacated 
and the proceeding is again remanded to the Administrative Law 
Judge with instructions to reopen the hearing to receive additional 
evidence, as set forth in the Order filed March 16, 1973, and to file 


a new recommended or initial Decision and Order in this proceed- 
ing without undue delay. 
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MARCH 1973 


AGRICULTURE DECISIONS 


Packers and Stockyard Acts, 1921 


ALVEY, ROBERT J. v. BouRBON Stock YarpD Co. P&S 
Docket No. 4575. Failure to render reasonable 
stockyard service — Damages — Reparation 


BELTON LIVESTOCK AUCTION, INC. P&S Docket No. 
4736. Consent order — Cease and desist 


CENTRAL MONTANA AUCTION, INC. P&S Docket No. 


4698. Dismissal — On _ recommendation of 
complainant 


HAACK, HILBERT H., d/b/a NORTH FORRESTON STOCK- 
YARDS. P&S Docket No. 4734. Consent order — Sus- 
pension ...... 


LAMB, BYRELL B. and COLLEEN M. LAMB. P&S Docket 
No. 4741. Consent order — Suspension 


LUEDTKE, CHARLES. P&S Docket No. 4737. Consent 
order — Cease and desist 


NEEL, H. C., d/b/a NEEL Livestock COMPANY. P&S 
Docket No. 4629. Insolvency — eee! until 
no longer insolvent 


NEUGEBAUER, SAM v. LARRY L. RYKEN d/b/a YANKTON 
LIVESTOCK AUCTION MARKET and MARK A. RYKEN. 
P&S Docket No. 4572. Advertised heifers — Mis- 
representation of — Contract — Breach of — Dam- 
ages — Reparation against Larry L. Ryken — Dis- 
missed as to Mark A. Ryken 


Norton LIVESTOCK AUCTION, INC v. DELMAR PERKINS. 
P&S Docket No. 4462. Agent — For undisclosed 
principal — Insufficient funds check —Failure to 
pay — Reparation 


OBERLE, DONALD L., BERNARD SUESS, and Howarp A. 


SHOL. P&S Docket No. 4630. Consent order — Sus- 
pension 


OSBORNE LIVESTOCK COMMISSION, INC. v. DELMAR 
PERKINS. P&S Docket No. 4499. Agent — For un- 
disclosed principal — Purchase price — Failure to 
pay — Liability — Reparation 


OWENS, GEORGE C. P&S Docket No. 4752. Consent or- 
der — Suspension 





AGRICULTURE DECISIONS—Cont. 


Packers and Stockyards Act, 1921 — Cont. 


PANTALION, M. L. “MONK”. P&S Docket No. 47389. 
Consent order — Suspension 


PFEIL, CLARENCE, d/b/a ALMA SALE BARN v. Roy 
HOGELAND. P&S Docket No. 4471. Agent — For 
undisclosed principal — Insufficient funds check — 
Failure to pay in full — Reparation . 


POTTER PACKING COMPANY. P&S Docket No. 4723. 
Failure to pay when due — Insufficient funds 
checks or drafts — Cease and desist 


POWELL LIVESTOCK CO. OF SMITHFIELD (a corpo- 
ration) and HuecH B. POWELL (an individual). 
P&S Docket No. 4637. Consent order —Cease and 
desist 


REED, DEWEY v. BourRBON Stock YarD Co. P&S 
Docket No, 4576. Disappearance of animals — Duty 
of stockyard — Failure to render reasonable 
stockyard service — Damages — Reparation 


SAINT PAUL UNION STOCKYARDS COMPANY. P&S 
Docket No. 1211. Rate proceeding — Order of dis- 
missal 


STURGESS, CHARLES. P&S Docket No. 4733. Consent 
order — Cease and desist 


TIGE ENTERPRISES, INC. P&S Docket No. 4740. Con- 
sent order — Suspension 


WIsE, OLAN and D. J. Dean. P&S Docket No. 4746. 
Consent order — Cease and desist 


WoopwortH, HALLIE. P&S Docket No. 4745. Consent 
order — Suspension 


Worst, Joseru J., Administrator of the Estate of Lee 
Reynolds, deceased, v. ROBERT HANES. P&S Docket 
No. 4874. Acceptance — By dominion and con- 
trol — Liability — Reparation 


YARBROUGH, JoE A. P&S Docket No. 4695. Bonding re- 
quirements — Failure to meet — Suspension un- 
til in compliance 


Yount, CHARLES, d/b/a TENNESSEE LAND AND CATTLE 
Co. v. H. L. Gorr and L. C. EASTERLING. P&S 
Docket No. 4658. Dismissal — On Notice from com- 
plainant .. 
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(No. 15,076) 


In re SAINT PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
211. Decided March 1, 1973. 


Rate proceeding — Order of dismissal 
This order is issued in accordance with the facts and circumstances set 
forth herein. 


Thomas E. Heinz, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). Respondent is now ope- 
rating under an order issued on August 25, 1972, authorizing 
assessment of the current temporary schedule of rates and charges 
to and including June 30, 1974, unless modified or extended by 
further order before the tatter date. By a petition filed on No- 
vember 1, 1972, respondent requested that the rate orders in this 
proceeding be vacated and the proceeding be dismissed in cort- 
formity with § 203.11 of the Statements of General Policy under 
the Packers and Stockyards Act (9 CFR 203.11). Notice of the 
petition and its contents was published in the Federal Register on 
January 3, 1973 (38 F.R. 67), and, although, interested parties 
were afforded an opportunity to file written data, views, comments 
or arguments with respect to the petition, no such documents were 
filed. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer in which it is stated that the Administration has 
made a study with respect to respondent’s petition, and it is the 
opinion of the Administration that neither current economic con- 
ditions, the present marketing structure in the trade territory nor 
any other circumstances now existing require the continuation of 
this proceeding. Therefore, the Administration has recommended 
that respondent’s petition be granted and the orders now in effect 
in this proceeding be vacated and the proceeding be dismissed: 
Provided, however, that such dismissal will not preclude the insti- 
tution of another rate proceeding in the future against respondent 
if the Administration deems such a proceeding warranted under 
the Act. 


Since the parties are agreed and under the circumstances, the 
petition filed by respondent on November 1, 1972, is granted and 
the basic order and any other order in effect as of the effective 
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date of this order are hereby vacated and this proceeding is hereby 
dismissed without prejudice. 


The respondent desires to have this order become effective as 
soon as possible. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 
days after their date. Since this order terminates the formal pro- 
cedure with respect to changes in respondent’s rates and charges, 
it is in the nature of a relief of restrictions. Accordingly, this 
order may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 


Copies hereof shall be served upon the parties. 
Done at Washington, D. C. 


(No. 15,077) 


In re JOE A. YARBROUGH. P&S Docket No. 4695. Decided March 5, 
1973. 


Bonding requirements — Failure to meet — Suspension 


Where respondent continued his operations as a dealer without a proper 
bond, after being notified in writing that to do so would be in violation 
of the Act, respondent is suspended as a registrant under the Act until 
he complies with the bonding requirements thereof. 


Robert J. Jenison, for complainant. 
Respondent pro se. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Proposed Order of Administra- 
tive Law Judge William J. Weber, filed January 24, 1973, is here- 
by adopted and issued as the final Decision and Order of the Ju- 
dicial Officer in the proceeding captioned above. This Order shall 
become effective on the sixth day after service thereof on the 
respondent. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), instituted by a Complaint filed on the 2nd day of October 
1972, by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the Act as a dealer and 
is charged wih engaging in business as a dealer, buying and sell- 
ing livestock in commerce for his own account, without filing and 
maintaining a reasonable bond or its equivalent as required by 
the Act and the regulations issued thereunder. A copy of the Com- 
plaint and a copy of the Rules of Practice were served upon re- 
spondent October 5th, 1972. 


At the time of service of the Complaint respondent was notified 
in writing that an Answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of the 
Rules of Practice (9 CFR 202.9), failure to file an Answer would 
constitute an admission of the facts alleged in the Complaint and 
a waiver of oral hearing. Notwithstanding such notice, respondent 
has not filed an answer. On January 16, 1973, Complainant recom- 
mended, in effect, that Respondent be found to have violated the 
Act and the regulations issued thereunder as charged, and that he 
be ordered to cease and desist from such violation and be suspend- 
ed as a registrant under the Act until he fully complies with the 
bonding requirements thereunder. The matter was referred to 
William J. Weber, Administrative Law Judge, Office of Adminis- 
trative Law Judges, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 


PROPOSED FINDINGS OF FACT 
I 


(a) Joe A. Yarbrough, hereinafter referred to as the respond- 
ent, is an individual whose address is Route 7, Harrison, Arkansas 
72601. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling livestock 
in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
II 
The surety bond which respondent maintained to secure the 
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performance of his dealer obligations under the Act was termi- 
nated on February 17, 1967. Respondent was notified by certified 
mail on or about January 28, 1967, of such termination date and 
was informed that if he continued his livestock operations after 
February 17, 1967, without bond coverage as required under the 
Act, he would be in violation of section 312 of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. On 
or about June 3, 1971, respondent was again notified by certified 
mail of the termination date of his bond and the consequence of 
continuing his livestock operations without a proper bond, as re- 
quired by the Act. Notwithstanding such notices, respondent, 
during the period January 8, 1972 through July 27, 1972, engaged 
in the business of a dealer, buying and selling livestock in com- 
merce for his own account, without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


PROPOSED CONCLUSIONS 


Respondent’s operations in business as a dealer under the Act 
without a reasonable bond or its equivalent, constitutes a violation 
of section 312(a) of the Act (7 U.S.C. 218(a)), and section 201.29 
and 201.30 of the regulations issued thereunder (9 CFR 201.29 and 
201.30). Respondent should be ordered to cease and desist from 
the violation found herein and should be suspended as a registrant 
under the Act until he fully complies with the bonding require- 
ments thereof, as recommended by complainant. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such re- 
quirements a supplementary order will be issued in this pro- 
ceeding. 
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(No. 15,078) 


OSBORNE LIVESTOCK COMMISSION, INC. v. DELMAR PERKINS. P&S 
Docket No. 4499. Decided March 6, 1973. 


Agent — For undisclosed principal — Purchase price — 
Failure to pay — Liability — Reparation 


Where respondent purchased the cattle involved as agent for an undis- 
closed principal, respondent is liable to complainant for the purchase 
price thereof, for which reparation is awarded. 


C. T. ‘Tad’ Sanders, Kansas City, Missouri, for complaint. 
Joseph D. Martin, Grand Island, Nebraska, for respondent. 
J. A. Blomgren, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a complaint 
filed October 26, 1970, complainant claimed reparation from re- 
spondent in the amount of $1,863.00. It is therein alleged that re- 
spondent, Delmar Perkins, failed to pay for 12 head of cattle as 
purchased and received. 


Also named as respondents in the complaint were N. J. Holub, 
W. R. Surface, Holiday Markets, Inc., d/b/a Kearney Packing Co., 
and Gibbon Packing, Inc. The investigation of this matter by the 
Packers and Stockyards Administration did not reveal that any 
of these were proper parties to the proceeding. Therefore, pur- 
suant to section 202.3(b) of the Rules of Practice [9 CFR 
202.3(b)], this matter was dropped as to these named respond- 
ents and the remaining parties were so advised. 


The complainant also alleges that the cattle were sold and de- 
livered to respondent on September 4, 1970, and that check num- 
ber 5871 drawn on Holiday Markets, Inc., d/b/a Kearney Packing 
Co., was given in payment. 


It is further alleged that the check was forwarded through 
regular banking channels but was returned by the bank upon 
which drawn due to insufficient funds to cover the check. 
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It is also alleged that since the return of the check, despite 
demands complainant has made upon respondent, there has been 
no payment. 


Copies of the complaint, and of the investigative report pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in this proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon the 
respondent on May 10, 1971. A copy of the investigative report 
was served upon the complainant May 7, 1971. A copy of respond- 
ent’s answer and request for oral hearing were served upon com- 
plainant May 28, 1971. 


The hearing was held December 14, 1971, in Grand Island, 
Nebraska. Michael T. Murphy, Office of the General Counsel of 
this Department served as Presiding Officer. Complainant was 
represented by C. T. “Tad” Sanders, Esq., Kansas City, Missouri. 
Respondent, Delmar Perkins, was represented by Joseph D. Mar- 
tin, Esq., Grand Island, Nebraska. Proposed findings of fact, con- 
clusions, and order were filed by the complainant. 


FINDINGS OF FACT 


1. Complainant, Osborne Livestock Commission, Inc., Osborne, 
Kansas, a corporation, was at all times material herein, engaged 
as a market agency selling livestock in commerce on a commission 
basis, operating on Osborne Livestock Commission, Inc., a posted 
stockyard subject to the Act, and was so registered with the 
Secretary of Agriculture under the Act. 


2. Respondent, Delmar Perkins, Cairo, Nebraska, was at all 
times material herein, engaged as a market agency buying live- 
stock on commission and as a dealer buying and selling livestock 
for his own account and others, in commerce, and was so registered 
with the Secretary of Agriculture under the Act. 


8. Beginning in early 1970 respondent bid on and purchased 
cattle for Holiday Markets, Inc., d/b/a Kearney Packing Co., Gib- 
bon, Nebraska, a packer. The regular course of procedure in pay- 
ment for such purchases by respondent was for him to telephone 
the number of head and dollar amount to Kearney Packing Co. 
The packing company would then pay complainant directly. The 
respondent’s commission was usually paid directly to him by 
Osborne Livestock Commission, Inc. 
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4. On September 4, 1970, respondent purchased 12 head of 
cattle at Osborne Livestock Commission, Inc. After the purchase 
respondent designated these 12 head to go to Kearney Packing 
Co. Complainant received check number 5871 in payment drawn 
on Holiday Markets Inc., d/b/a Kearney Packing Co. This check 
was in the amount of $1,863.00. This amount was the sum of the 
purchase price of $1,847.01 and respondent’s commission of $15.99. 


5. The check was forwarded through regular banking channels 
but was returned by the bank upon which drawn due to insufficient 
funds to cover the check. Since the return of the check, despite 
demands of the plaintiff, there has been no payment. 


6. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS OF LAW 


The complainant has not been paid in full for 12 head of cattle 
purchased at Osborne Livestock Commission, Inc., Osborne, Kan- 
sas, on September 4, 1970. A failure to pay in connection with a 
purchase of livestock in commerce constitutes an unjust practice 
in violation of the Act on the basis of which reparation may be 
awarded, Kalispell Livestock Auction Co. v. Stirling, 31 A.D. 217 
(1972). 


Respondent contends that he made the purchases from the com- 
plainant as an agent of Kearney Packing Co. He also contends that 
Osborne Livestock Commission, Inc., was aware of and under- 
stood the relationship between Perkins and Kearney Packing Co. 
However, the evidence clearly indicates that Perkins made pur- 
chases for himself and others during this period. The evidence 
also indicates that the purchasing procedure followed made it im- 
possible for the identity of the actual purchasers to be known until 
after the auction and the weighing of the cattle that had been pur- 
chased. Therefore, although Perkins was clearly an agent, the 
principal was not disclosed until after the sale was completed. 
Osborne Livestock Commission, Inc., had no knowledge as to who 
the principal might be prior to settling for the sale. See, Missoula 
Livestock Auction Co. v. Stirling, 20 A. D. 1889 (1971) ; Kalispell 
Livestock Auction Co, v. Stirling, supra; Dillon Livestock Market 
v. Stirling, 31 A. D. 221 (1972) ; Hendrickson v. Stirling, 31 A. D. 
224 (1972); Shelby Stockyards Co. v. Stirling, 31 A. D. 228 
(1972). 
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The law is well settled that where goods are puchased by an 
agent for an undisclosed or partially disclosed principal, the agent 
may be held liable for the debt even after the discovery of the 
principal, Missoula Livestock Auction Co. v. Stirling, supra. 


ORDER 


Respondent, Delmar Perkins, shall pay complainant Osborne 
Livestock Commission, Inc., within 30 days from the date of this 
order, the sum of $1,863.00 plus interest thereon at a rate of 8% 
per annum from November 1, 1970 until paid. 


Copies hereof shall be served upon the parties. 


(No. 15,079) 


CLARENCE PFEIL, d/b/a ALMA SALE BARN v. ROY HOGELAND. P&S 
Docket No. 4471. Decided March 6, 1978. 


Agent — For undisclosed principal — Insufficient funds 
check — Failure to pay in full — Reparation 


Where respondent made the purchase involved herein for an undisclosed prin- 
cipal, respondent is liable to complainant for the total indebtedness 
of $3,351.36, less the $586.70 already paid complainant by respondent 
which leaves a balance of $2,764.66 for which reparation is awarded. 


C. T. ‘Tad’ Sanders, Kansas City, Missouri, for complainant. 
Clayton Bryan, Omaha, Nebraska, for respondent. 
James Q. Blomgren, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a complaint 
filed October 13, 1970, complainant claimed reparation from re- 
spondent in the amount of $3,351.36. It is therein alleged that 
respondent, Roy Hogeland, failed to pay for 19 head of cows as 
purchased and received. 

Also named as respondents in the complaint were N. J. Holub, 


W. R. Surface, Holiday Markets, Inc., d/b/a Kearney Packing Co., 
and Gibbon Packing, Inc. The investigation of this matter by the 
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Packers and Stockyards Administration did not reveal that any of 
these were proper parties to the proceeding. Therefore, pursuant 
to section 202.3(b) of the Rules of Practice (9 CFR 202.3(b)), 
this matter was dropped as to these named respondents and the 
remaining parties were so advised. 


The complaint also alleges that the cows were sold and delivered 
to the respondent on September 10, 1970, and that check number 
5877 drawn on Holiday Markets, Inc., d/b/a Kearney Packing Co., 
was given in payment. 


It is further alleged that the check was forwarded through 
regular banking channels but was returned by the bank upon 
which drawn due to insufficient funds to cover the check. 


It is also alleged that since the return of the check, despite de- 
mands complainant has made upon respondent, there has been no 
payment. 


Copies of the complaint, and of the investigative report pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in this proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon the 
respondent on February 25, 1971. A copy of the investigative re- 
port was served upon the complainant February 24, 1971. A copy 
of respondent’s answer was served upon the complainant March 
17, 1971. Respondent’s request for an oral hearing was served 
upon complainant March 29, 1971. 


The hearing was held December 14, 1971, in Grand Island, 
Nebraska. Michael T. Murphy, Office of the General Counsel of 
this Department served as Presiding Officer. Complainant was 
represented by C. T. “Tad” Sanders, Esq., Kansas City, Missouri. 
Respondent, Roy Hogeland, was represented by William Tighe, 
Esq., Omaha, Nebraska. Proposed findings of fact, conclusions, 
and orders were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Clarence Pfeil, d/b/a Alma Sale Barn, Alma, 
Nebraska, was at all times material herein, engaged as a market 
agency selling livestock in commerce on a commission basis, ope- 


rating on Alma Sale Barn, a posted stockyard subject to the Act, 


and was so registered with the Secretary of Agriculture under the 
Act. 
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2. Respondent, Roy Hogeland, Alma, Nebraska, was at all times 
material herein, engaged as a dealer, buying and selling livestock 
for his own account and others, in commerce, and was so regis- 


tered with the Secretary of Agriculture under the Act. 


8. Beginning in early 1970 respondent bid on and purchased 
cattle for Holiday Markets, Inc., d/b/a Kearney Packing Co., 
Gibbon, Nebraska, a packer. The regular course of procedure in 
payment for such purchases by respondent was for the invoices 
with the number of head and dollar amount to be mailed directly 
to Kearney Packing Co. The packing company would then pay 
complainant directly. The respondent’s commission was usually 
paid directly to him by Alma Sale Barn. 


4. On September 10, 1970, respondent purchased 18 head of 
cows at Alma Sale Barn. After the purchase respondent designated 
these 19 head to go to Kearney Packing Co. Complainant received 
check number 5877 in payment drawn on Holiday Markets, Inc. 
d/b/a Kearney Packing Co. This check was in the amount of 
$3,309.36. This amount was the sum of the purchase price of 
$3,281.85, and the respondent’s commission of $27.51. There was 
also incurred, in addition to the above amounts, a feed bill of 
$42.00, raising the total indebtedness to complainant to $3,351.36. 


5. The check was forwarded through regular banking channels 
but was returned by the bank upon which drawn due to insufficient 
funds to cover the check. Since the return of the check, despite 
demands of the plaintiff, there has been no payment. 


6. The complaint as filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS OF LAW 


The complainant has not been paid in full for 19 head of cows 
purchased at Alma Sale Barn, Alma, Kansas, on September 10, 
1970. A failure to pay in connection with a purchase of livestock 
in commerce constitutes an unjust practice in violation of the Act 
on the basis of which reparation may be awarded, Kalispell Live- 
stock Auction Co. v. Stirling, 31 A.D. 217 (1972). 


Respondent contends that he made the purchases from the com- 
plainant as an agent of Kearney Packing Co. He also contends that 
Alma Sale Barn was aware of and understood the relationship 
between Hogeland and Kearney Packing Co. However, the evidence 
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clearly indicates that Hogeland made purchases for himself and 
others during this period. The evidence also indicates that the 
purchasing procedure followed made it impossible for the identity 


of the actual purchaser to be known until after the auction and 


the weighing of the cows that had been purchased. Therefore, the 
principal was not disclosed until after the sale was completed. 
Clarence Pfeil had no knowledge as to who the actual purchaser 
might be prior to settling for the sale. See, Missoula Livestock 
Auction Co. v. Stirling, 30 A.D. 1889 (1971) ; Kalispell Livestock 
Auction Co. v. Stirling, supra; Dillion Livestock Market v. Stirling, 
31 A.D. 221 (1972) ; Hendrickson vy. Stirling, 31 A.D. 224 (1972) ; 
Shelby Stockyards Co. v. Stirling, 31 A.D. 228 (1972). 


The law is well settled that where goods are purchased by an 
agent for an undisclosed or partially disclosed principal, the agent 
may be held liable for the debt notwithstanding the discovery of 
the principal, Missoula Livestock Auction Co. v. Stirling, supra. 


In view of the above the liability incurred by the respondent is 
$3,351.36. The complainant, however, has already received $586.70 
from the respondent. Therefore the liability of the respondent 
shall be reduced accordingly. 


ORDER 


Respondent, Roy Hogeland, shall pay complainant Clarence 
Pfeil, d/b/a Alma Sale Barn, within 30 days from the date of this 
order, the sum of $2,764.66 plus interest thereon at a rate of 8% 
per annum from November 1, 1970 until paid. 


Copies hereof shall be served upon the parties. 


(No. 15,080) 


In re POWELL LIVESTOCK Co. OF SMITHFIELD (a corporation) and 


HuGH B. POWELL (an individual). P&S Docket No. 4637. 
Decided March 6, 1973. 


Consent order — Cease and desist 


Respondents have consented to the issuance of a cease and desist order 
against them for violations of the Act and regulations with respect 
to accounts and records and with the financial requirements of the 
Act as found herein. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 7, 1972, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondents violated provisions of the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.), hereinafter referred to 
as the regulations. 


Respondents filed answers in which they admit the jurisdic- 
tional allegations of the complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and the report referred 
to in section 202.16 of the rules of practice and consent to the 
issuance of a specified order with findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
recommended that the order consented to by respondents be issued. 
Complainant has also recommended that respondents not be sus- 
pended as registrants under the Act since respondents are no 
longer insolvent and have eliminattd the shortage in their custo- 
dial account for shippers’ proceeds. 


FINDINGS OF FACT 


1. (a) Powell Livestock Co. of Smithfield is a corporation with 
its principal place of business located at Box 636, Smithfield, 
North Carolina 27577. 


(b) Respondent Powell Livestock Co. of Smithfield is and at 
all times material herein, was: 


(1) Engaged in the business of selling livestock in com- 
merce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to seil livestock in commerce. 


(c) Respondent Hugh B. Powell, hereinafter referred to as 
respondent Powell, is an individual whose address is Box 636, 
Smithfield, North Carolina 27577, and who at all times material 
herein was: 


(1) President and manager and exercised complete con- 
trol of respondent Powell Livestock Co. of Smithfield; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, and as a market 


agency to buy and sell livestock in commerce on a commission 
basis 


2. (a) As of November 30, 1971, Respondent Hugh B. Powell 
had current liabilities totaling $128,086.27, and current assets 
totaling $10,601.27, resulting in an excess of current liabilities 
over current assets of $117,485.00. 


(b) Respondent, Hugh B. Powell, during the period of No- 
vember 30, 1971, until the date of issuance of this complaint, en- 
gaged in business as a market agency selling livestock on com- 
mission, notwithstanding the fact that during such period, re- 
spondent Hugh B. Powell’s current liabilities exceeded his current 
assets. 


8. (a) As of November 30, 1971, respondent Powell Livestock 
Co. of Smithfield, had current liabilities totaling $31,270.84 and 
current assets totaling $9,845.23, resulting in an excess of current 
liabilities over current assets of $21,425.61. 


(b) Respondent Powell Livestock Co. of Smithfield, during 
the period of November 30, 1971, until the date of issuance of this 


complaint, engaged in business as a market agency selling live- 
stock on commission, notwithstanding the fact that during such 
period respondent Powell Livestock Co. of Smithfield’s current 
liabilities exceeded its current assets. 


4. Respondent Powell Livestock Co. of Smithfield, under the 
direction and control and management of respondent Powell, dur- 
ing the period from April 30, 1971, through January 31, 1972, 
failed to maintain and use properly its “Custodial Account for 
Shippers’ Proceeds” thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock in that: 


(a) As of April 30, 1971, respondent Powell Livestock Co. 
of Smithfield had outstanding checks drawn on its “Custodial 
Account for Shippers’ Proceeds” in the amount of $142,090.17 
and had to offset such checks, cash in said bank account in the 
amount of $1,346.06, no deposits in transit, and proceeds receiv- 
able in the amount of $41,470.19, resulting in a deficiency of 
$99,273.92 in funds available to pay shippers’ proceeds; 


(b) As of July 30, 1971, respondent Powell Livestock Co. of 
Smithfield had outstanding checks drawn on its “Custodial Ac- 
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count for Shippers Proceeds” in the amount of $108,778.36 and 
had to offset such checks, cash in said bank account in the amount 
of $634.99, no deposits in transit, and current proceeds receivable 
in the amount of $34,807.01, resulting in a deficiency of $73,336.36 
in funds available to pay shippers’ proceeds; 


(c) As of August 2, 1971, respondent Powell Livestock Co. 
of Smithfield had outstanding checks drawn on its “Custodial Ac- 
count for Shippers’ Proceeds” in the amount of $95,136.71, an 
overdraft in its bank account in the amount of $511.16, no deposits 
in transit, and no proceeds receivable, resulting in a deficiency of 
$95,647.87 in funds available to pay shippers’ proceeds; 


(d) As of November 30, 1971, respondent Powell Livestock 
Co. of Smithfield had outstanding checks drawn on its “Custodial 
Account for Shippers’ Proceeds” in the amount of $50,470.86 and 
had to offset such checks, cash in said bank account in the amount 
of $1,392.55, deposits in transit of $17,853.07, and no proceeds 
receivable, resulting in a deficiency of $31,225.24 in funds avail- 
able to pay shippers’ proceeds; 


(e) As of January 31, 1972, respondent Powell Livestock 


Company of Smithfield had outstanding checks drawn on its 
“Custodial Account for Shippers’ Proceeds” in the amount of 
$99,449.25 and had to offset such checks, cash in said bank ac- 
count in the amount of $583.84, no deposits in transit and no pro- 
ceeds receivable resulting in a deficiency of $98,865.41 in funds 
available to pay shippers proceeds; 


(f) Such deficiencies were due in part, to respondent’s fail- 
ure to deposit in its custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal 
to the proceeds receivable from the sale of consigned livestock. 


5. Respondent Powell Livestock Co. of Smithfield, under the 
direction, control and management of respondent Powell, in con- 
nection with its business as a market agency, failed to make, 
keep and maintain accounts, records and memoranda which fully 
and correctly disclosed all transactions involved in its business 
as a market agency under the Act in that respondent Powell Live- 
stock Co. of Smithfield: 


(1) issued scale tickets which: (a) were not dated, (b) 
were not signed or initialed by the weightmaster, (c) did not show 
the time of balancing the scale, and (d) were not prepared in 
triplicate ; 
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(2) failed to keep a separate and distinct detailed account 
of the purchase and sale of livestock purchased from consign- 
ments in support of the market; 


(3) issued accounts of sale to consignors which designated 
the consignor by initials and failed to show the names of the buy- 
ers; and 


(4) issued invoices to buyers which designated the buyer by 
initials and numbers, and failed to show the species of livestock 
purchased. 


6. Respondent Powell Livestock Co. of Smithfield, under the 
direction, control and management of respondent Powell, on or 
about the dates and in the transactions set forth in paragraph VI 
of the complaint, submitted accounts of sale to consignors of live- 
stock which accounts failed to show the names of the purchasers. 
Respondent Powell Livestock Co. of Smithfield retained copies of 
such accounts of sale as a part of its records. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 2 and 8 


herein, respondents’ financial conditions do not meet the require- 
ments of the Act (7 U.S.C. 204). 


By reason of the facts contained in Finding of Fact 4 herein, 
the respondents have wilfully violated sections 307 and 312(a) 
of the Act (7 U.S.C. 208 and 213(a)) and section 201.42 of the 
regulations (9 CFR 201.42). 


By reason of the facts contained in Finding of Fact 5 herein 
the respondents have wilfully violated section 401 of the Act (7 
U.S.C. 221) and section 201.49 of the regulations (9 CFR 201.49). 


By reason of the facts contained in Finding of Fact 6 herein 
the respondents have wilfully violated sections 307, 312(a) and 
401 of the Act (7 U.S.C. 208, 213(a) and 221) and section 201.43 
of the regulations (9 CFR 201.43). 


Inasmuch as respondents have consented to the issuance of the 
following orders and complainant has recommended that such 
orders be issued, the orders will be issued. 

ORDER 
Respondent Hugh B. Powell shall cease and desist from: 
1. Using funds received from the sale of livestock on a commis- 
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sion basis for purposes of his own and for purposes other than the 
payment of lawful marketing charges and the remittance of the 
net proceeds to the consignor, shipper or other person or persons 
who respondent Hugh B. Powell has knowledge is entitled thereto. 


2. (a) Failing to deposit in his Custodial Account for Shippers’ 
Proceeds before the close of the next banking business day after 
sale of consigned livestock, an amount equal to all of the proceeds 
receivable from the sale of consigned livestock due from the re- 
spondent Hugh B. Powell or any buyer to whom respondent Hugh 
B. Powell has extended credit. 


(b) Failing to deposit in his Custodial Account for Shippers’ 
Proceeds before the close of the third banking business day after 
sale of consigned livestock, an amount equal to all proceeds re- 
ceivable from the sale of consigned livestock whether or not such 
proceeds have been collected or received by respondent. 


3. Failing to maintain his Custodial Account for Shippers’ Pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


4. Engaging in business as a market agency selling livestock 
on commission in commerce while his current liabilities exceed 
his current assets. 


5. Issuing scale tickets which do no thave the (a) name or ini- 
tials of the person weighing the livestock, (b) date of the weighing 
of the livestock, and (c) the time of balancing the scale; and 


6. Issuing accounts of sale which fail to show the names of the 
buyers of consigned livestock. 


Respondent Hugh B. Powell shall keep accounts, records and 
memoranda which fully and correctly disclose all transactions in- 
volved in his business as a market agency subject to the Act in- 
cluding: (1) a separate, distinct and detailed account of the pur- 
chase and sale of livestock purchased from consignments in sup- 
port of the market; (2) accounts of sale which show the name of 
the consignor and the name of the buyer; and (3) invoices which 
show the name of the seller and species of livestock purchased. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day 
after service upon respondent. 


Respondent, Powell Livestock Company of Smithfield, its of- 
ficers, directors, agents and employees, directly or through any 





POWELL AND POWELL 613 
Cite as 32 A. D. 607 


corporate or other device, in connection with respondent’s opera- 
tions as a market agency, shall cease and desist from: 


1. Using funds received from the sale of livestock on a com- 
mission basis for purposes of its own and for purposes other than 
the payment of lawful marketing charges and the remittance of 
the net proceeds to the consignor, shipper, or other person or per- 
sons it has knowledge is entitled thereto. 


2. (a) Failing to deposit in its Custodial Account for Shippers’ 
Proceeds before the close of the next banking business day after 
sale of consigned livestock, an amount equal to all of the pro- 
ceeds receivable from the sale of consigned livestock due from the 
respondent, Powell Livestock Company of Smithfield, or its own- 
ers, officers, or employees, and any buyer to whom respondent, 
Powell Livestock Company of Smithfield has extended credit. 


(b) Failing to deposit in its Custodial Account for Shippers’ 
Proceeds before the close of the third banking business day after 
sale of consigned livestock whether or not such proceeds have been 
collected or received by respondent, Powell Livestock Company of 
Smithfield. 


3. Failing ot maintain its Custodial Account for Shippers’ Pro- 
ceeds in conformity with the provisions of Section 201.42 of the 
regulations (9 CFR 201.42). 


4, Engaging in business as a market agency selling livestock 
on commission in commerce while its current liabilities exceed its 
current assets. 


5. Issuing scale tickets which do not have the (a) name or ini- 
tials of the person weighing the livestock, (b) date of the weigh- 
ing of the livestock, and (c) the time of balancing the scale; and 


6. Issuing accounts of sale which fail to show the names of the 
buyers of consigned livestock. 


Respondent, Powell Livestock Company of Smithfield, shall keep 
accounts, records, and memoranda which fully and correctly dis- 
close all transactions involved in its business as a market agency 
subject to the Act including: (1) a separate, distinct, and detailed 
account of the purchase and sale of livestock purchased from con- 
signments in support of the market; (2) accounts of sale which 
show the name of the consignor and the name of the buyer; and 
(3) invoices which show the name of the seller and species of live- 
stock purchased. 
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This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day 
after service upon respondent. 


(No. 15,081) 


DEWEY REED v. BOURBON STOCK YARD Co. P&S Docket No. 4576. 
Decided March 6, 1978. 


Disappearance of animals — Duty of stockyard — Failure to render reasonable 
stockyard service — Damages — Reparation 


Where respondent failed to render reasonable stockyard service, respondent 
is liable to complainant as damages for the 10 cattle that disappeared 
the amount of $1,508.66 for which reparation is awarded. 

Complainant pro se. 


O. Grant Bruton, Louisville, Kentucky, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a complaint 
filed June 9, 1971, reparation is sought by complainant Reed in 
the amount of $1,508.66 as damages for ten cattle that disappeared 
from a pen at respondent’s stockyard after the close of business on 
May 4, 1971. 


Copies of the complaint and the investigation report, prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to Section 202.40 of the 
Rules of Practice (9 CFR 202.40), were served upon the respond- 
ent on September 24, 1971. A copy of the investigation report was 
served upon complainant the same day. 


Respondent, in its answer filed on October 18, 1971, denies any 
responsibility for loss of the animals, alleging that under its rules 
and tariff no liability exists and that complainant was negligent. 


Respondent requested an oral hearing, which was held in Louis- 
ville, Kentucky, on February 11, 1972, before Hugh L. Cannon of 
the Office of the General Counsel of this Department. Complainant 
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appeared pro se. Respondent was represented by O. Grant Bruton, 
Esq. of Louisville, Kentucky. 


FINDINGS OF FACT 


1. Respondent, Bourbon Stock Yard Co., Inc., a corporation, at 
all times material herein owned and operated a posted stockyard 
subject to the Act, furnishing stockyard services to market 
agencies and dealers doing business at the stockyard. 


2. On May 4, 1971, complainant Reed, as agent for a buyer, 
purchased at auction seventy-two head of cattle at the yard of 
respondent for shipment to Indiana. 


8. After purchase, respondent delivered the animals to com- 
plainant Reed as evidenced by a check-out ticket or “in-yard” re- 
lease. Complainant, without assistance from any employee of re- 
spondent, immediately moved the animals to another part of the 
yard of respondent and placed them in pens. This practice is com- 
mon in the yard of respondent. 


4. Complainant Reed placed the animals in two pens, 55 in pen 
R-16 and 17 in pen R-17. The gates were closed and the locks 
placed into the staple after the hasps were closed position. The 
lock on R-16 would not lock without first inserting a key. So com- 
plainant left the lock in position but unlocked and did not notify 
respondent. 


5. Cattle are identified by a number to indicate particular types 
of cattle. These numbers are used by both the yard and agents 
for buyers and are common in the trade at the yard of respondent. 


6. Complainant placed 15 head of number 10, 39 head of number 
9, and one head of number 8 into pen R-16. 


7. Complainant left animals at the yard to await shipment. On 
the following morning, May 5, the trucker for the animals arrived. 
An employee of respondent, Jesse Turner, counted the animals 
and found 17 animals in pen R-17 and 45 in pen R-16. Under a 
yard rule, no animals may be removed from the yard except with 
a release signed by a purchaser or his agent and the release have 
the correct number of animals listed. Mr. Turner would not allow 
the trucker to remove any animals and notified the complainant 
that ten animals were missing. 


8. Complainant Reed arrived at the yard at approximately 1:30 
a.m. He and Mr. Turner searched the yard and were unable to find 
the missing animals. 





616 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 32 A. D. 614 


9. The missing cattle were two number 10’s and eight number 
9’s. The average price of number 10 cattle was $145.31 per head, 
and the average price of number 9 cattle was $152.25 per head. 
The total value of the missing animals is $1,508.66. 


10. The complaint was filed within 90 days of accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


Respondent does not dispute the disappearance of the animals. 
The issue in dispute is whether the stockyard company has the 
duty to safeguard the animals after it had “released” the animals 
to the buyer for movement in the yard to holding pens; this “re- 
lease” could not be used to remove the animals from the yard. We 
think it does have such a duty. The animals were left in pens after 
complainant completed his business day. Respondent at all times 
had control of the entire yard and no animals could leave the yard 
without an outbound permit and approval of employees of re- 
spondent. The animals were left in the custody of respondent and 
it is incumbent upon the respondent to show that the animals dis- 
appeared under circumstances over which it had no control or 
could not foresee. John Clay & Co. v. Fort Worth Stockyards Co., 


21 A.D. 871 (1962) ; Mellinger v. Union Stock Yards Co., 27 A.D. 
1503; 28 A.D. 445 (1969). 


Respondent gave no explanation concerning the disappearance. 
Since the yard was under the exclusive control of respondent and 
no animals could leave the yard without a permit provided and 
approved by respondent, we conclude that respondent failed to 
furnish reasonable stockyard services and should be liable to com- 
plainant for the loss of the animals. The facts do not support re- 
spondent’s contention that complainant was negligent. 


ORDER 


Within 30 days from the date of this order, respondent Bourbon 
Stock Yard Co., Inc. shall pay complainant Dewey Reed, as repara- 
tion, the sum of $1,508.66, with interest thereon at the rate of 8% 
per annum from July 1, 1971, until paid. 


Copies hereof shall be served on the parties. 





M. L. “MONK” PANTALION 
Cite as 32 A. D. 617 


(No. 15,082) 


In re M. L. “MONK” PANTALION. P&S Docket No. 4739. Decided 
March 7, 1973. 
Consent order — Suspension 


Respondent has consented to the issuance of the order herein, and respondent 
is suspended as a registrant under the Act until he complies with the 
bonding requirements thereof. 


Robert J. Jenison, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint filed on January 22, 1973, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on February 15, 1973, in which he 
admits the facts alleged in paragraph I of the Complaint, admits 
that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report referred to in section 202.16 of the Rules of Practice (9 
CFR 202.16) and consents to the issuance of a specified order, 
with findings of fact and conclusions, for the purposes of this pro- 
ceeding only, based on the allegations contained in the Complaint. 
Complainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. (a) M. L. “Monk” Pantalion, hereinafter referred to as the 
respondent, is an individual whose address is Hardin, Texas 77561. 
(b) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for 
his own account and registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce, and as a market 
agency buying and selling livestock on commission in commerce. 
2. Respondent was notified by certified mail on or about March 
8, 1972, that if he continued his livestock operations without 
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proper bond coverage as required under the Act and the regula- 
tions, he would be in violation of section 312(a) of the Act and 
sections 201.29 and 201.30 of the regulations promulgated there- 
under. Notwithstanding such notice, respondent has engaged in 
the business of a dealer, buying and selling livestock in commerce 
for his own account, without filing and maintaining a reasonable 
bond or its equivalent as required under the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements, a supplemental order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 15,083) 


ROBERT J. ALVEY v. BOURBON STOCK YARD Co. P&S Docket No. 
4575. Decided March 9, 19738. 


Failure to render reasonable stockyard service — Damages — Reparation 


Where respondent failed to render reasonable stockyard service, respondent 
is liable to complainant as damages for the bull that disappeared from 
its stockyard the amount of $183.75 for which reparation is awarded. 





R. J. ALVEY v. BOURBON 
Cite as 32 A. D. 618 


Complainant pro se. 
O. Grant Bruton, Louisville, Kentucky, for respondent. 
Hugh L. Cannon, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In an informal 
complaint filed on April 7, 1971, and a formal complaint filed on 
July 26, 1971, reparation is sought by complainant Alvey in the 
amount of $183.75 as damages for a bull that disappeared from a 
pen at respondent’s stockyard after the close of business on Feb- 
ruary 22, 1971. 


Copies of the complaints and the investigation report, prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to Section 202.40 of the Rules 
of Practice (9 CFR 202.40), were served upon the respondent on 
September 23, 1971. A copy of the investigation report was served 
upon the complainant on September 23, 1971. 


Respondent, in its answer filed on October 18, 1971, denies any 
responsibility for loss of the animal, alleging that under its rules 
and tariff no liability exists and that complainant was negligent. 


Respondent requested an oral hearing, which was held in Louis- 
ville, Kentucky, on February 11, 1972, before Hugh L. Cannon of 
the Office of the General Counsel of this Department. Complainant 
appeared pro se. Respondent was represented by O. Grant Bruton, 
Esq. of Louisville, Kentucky. 


FINDINGS OF FACT 


1. Respondent, Bourbon Stock Yard Co., Inc., a corporation, at 
all times material herein owned and operated a posted stockyard 
subject to the Act, furnishing stockyard services to market 
agencies and dealers doing business at the stockyard. 


2. On February 22, 1971, complainant Alvey, as agent for a 
buyer, purchased at auction one bull for $183.75 at the yard of re- 
spondent for shipment to Ohio. 


3. After purchase, respondent delivered the animal to complain- 
ant as evidenced by a check-out ticket or “in-yard” release. Com- 
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plainant immediately moved the animal to pen 700 in the yard of 
respondent. These holding pens are provided by the yard for use 
of buyers. 


4. The gate to pen 700 was closed and tied by complainant 
Alvey. There was no lock and none was requested. 


5. On February 28, 1971, Alvey returned to the yard to obtain 
the bull, but it was gone. A search of the yard did not turn up the 
animal. 


6. A practice of the yard of respondent is to allow no animals 
to be removed from the yard except by a permit or release that is 
furnished by respondent. Such permit must list the animal. Re- 
spondent’s employees will not allow removal of any animals from 
the yard without counting the animals and a permit. 


7. The informal complaint was filed within 90 days of the ac- 
crual of the cause of action alleged therein. 


CONCLUSIONS 


Respondent does not dispute the disappearance of the animal. 
The issue in dispute is whether the stockyard company has the 
duty to safeguard the animal after it had “released” the animal to 
the buyer for movement in the yard to holding pens; this “re- 
lease” could not be used to remove the animals from the yard. We 
think it does have such a duty. The animal was left in a pen after 
complainant completed his business day. Respondent at all times 
had control of the entire yard and no animals could leave the yard 
without an outbound permit and approval of employees of re- 
spondent. The animal was left in the custody of respondent and it 
is incumbent upon the respondent to show that the animal dis- 
appeared under circumstances over which it had no control or 
could not foresee. John Clay & Co. v. Fort Worth Stockyards Co., 
21 A.D. 871 (1962) ; Mellinger v. Union Stock Yards Co., 27 A.D. 
1503; 28 A.D. 445 (1969). 


Respondent gave no explanation concerning the disappearance. 
Since the yard was under the exclusive control of respondent and 
no animals could leave the yard without a permit provided and 
approved by respondent, we conclude that respondent failed to 
furnish reasonable stockyard services and should be liable to 
complainant for the loss of the animal. The facts do not support 
respondent’s contention that complainant was negligent. 





CHARLES LUEDTKE 
Cite as 32 A. D. 621 
ORDER 


Within 30 days from the date of this order, respondent Bourbon 
Stock Yard Co., Inc. shall pay complainant Robert J. Alvey, as 
reparation, the sum of $183.75, with interest thereon at the rate 
of 8% per annum from April 1, 1971, until paid. 


Copies hereof shall be served on the parties. 


(No. 15,084) 


In re CHARLES LUEDTKE. P&S Docket No. 4737. Decided March 9, 
1973. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violations of the Act and regulations with respect to accounts 
and records, improper practices and other actions as found herein. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 19, 1973, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated various provisions of the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


On February 13, 1973, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report referred to in section 202.16 of the rules of prac- 
tice, and consents to the issuance of a specified order with findings 
of fact and conclusions. based on the allegations of the complaint. 
Complainant has recommended that the cease and desist order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Charles Luedtke, hereinafter referred to as the respond- 
ent is an individual whose address is Box 596, Paducah, Texas. 
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2. The Eastland Auction Company, Eastland, Texas, stockyard, 
hereinafter referred to as the stockyard, is and at all times ma- 
terial herein was a posted stockyard subject to the provisions of 
the Act. 


8. Respondent, during the period from September 28, 1971, 
through January 18, 1972, had an arrangement with the Paducah 
Hog Market, the name of which was in January of 1972, changed 
to the Texas-Oklahoma Hog Markets, Vernon, Texas, under which 
respondent was to purchase livestock for the Paducah Hog Market 
and the Paduach Hog Market was to pay the respondent an agreed 
buying commission based on the profits received from the sale 
of the livestock. 


4. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph IV of the complaint and 
at divers other times during the period of September 28, 1971 
through January 18, 1972, while acting as a livestock purchasing 
agent for the Paducah Hog Market, pursuant to the arrangement 
described in paragraph III of the complaint, purchased livestock 
for the Paducah Hog Market from the stockyard, a registered 
market agency, and, in connection with such purchases, made, or 
caused to be made, false and incorrect accounts of sale, purchase 
invoices and billings on forms of the stockyard, showing marked 
up prices as the purchase price of the livestock, instead of the ac- 
tual purchase prices. Copies of such accounts of sale, invoices and 
billing were made a part of the accounts and records of the stock- 
yard and submitted to the Paducah Hog Market, which made 
them a part of its accounts and records. In addition to the agreed 
commission received from the Paducah Hog Market, the respond- 
ent received additional profit from the purchases of the Paducah 
Hog Market from the stockyard on the basis of such marked-up 
prices as set forth in paragraph IV of the complaint. 


CONCLUSIONS 


By reason of facts contained in finding cf fact 3 and 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213), and section 201.44 of the regulations (9 CFR 201.44). 


Inasmuch as the respondent has consented to the issuance of the 
following order and complainant has recommended that such order 
be issued the order will be issued. 
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ORDER 


Respondent shall cease and desist from: 


(1) executing, or causing persons subject to the Act to execute, 
false or incorrect accounts of sale, invoices, billings, or other 
documents in connection with livestock transactions in commerce; 


(2) causing false and incorrect accounts of sale, invoices, bill- 
ings, or other documents to be made a part of the accounts and 
records of a person subject to the Act; 


(3) billing persons for whom respondent purchases livestock, 
or causing such persons to be billed on the basis of prices other 
than those agreed upon in the purchase arrangement or agreement 
between respondent and other persons for whom respondent pur- 
chases the livestock ; 


(4) collecting for livestock purchased by respondent, in com- 
merce, or causing persons subject to the Act to collect or pay for 
such livestock on the basis of prices other than those agreed upon 
in the purchase arrangement or agreement between respondent 
and other persons for whom respondent purchases the livestock; 
and 


(5) purchasing livestock for another person for an agreed 
commission or buying charge and, in addition, taking profits from 
price mark-ups in such transactions. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 15,085) 


NORTON LIVESTOCK AUCTION, INC. v. DELMAR PERKINS. P&S 
Docket No. 4462. Decided March 9, 1973. 


Agent — For undisclosed principal — Insufficient funds check — Failure to 
pay—Reparation 


Where respondent purchased the cattle in issue herein for an undisclosed 
principal, respondent is liable to complainant for the total indebtedness 
in connection therewith in the amount of $3,665.03 for which reparation 
is awarded. 
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C. T. ‘Tad’ Sanders, Kansas City, Missouri, for complainant. 
Joseph D. Martin, Grand Island, Nebraska, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a complaint 
filed November 24, 1970, complainant claimed reparation from the 
respondent in the amount of $3,665.03. It is therein alleged that 
respondent, Delmar Perkins, failed to pay for 20 head of cows 
as purchased and received. 


Also named as respondents in the complaint were N. J. Holub, 
W. R. Surface, Holiday Markets, Inc., d/b/a Kearney Packing Co., 
and Gibbon Packing, Inc. The investigation of this matter by the 
Packers and Stockyards Administration did not reveal that any 
of these were proper parties to the proceeding. Therefore, pur- 
suant to section 202.3(b) of the Rules of Practice (9 CFR 202.3 
(b) ), this matter was dropped as to these named respondents and 
the remaining parties were so advised. 


The complaint also alleges that the cows were sold and delivered 
to the respondent on September 10, 1970, and that check number 
5875 drawn on Holiday Markets, Inc., d/b/a Kearney Packing Co., 
was given in payment. It is further alleged that the check was 
forwarded through regular banking channels but was returned by 
the bank upon which drawn due to insufficient funds to cover the 
check. 


It is also alleged that since the return of the check, despite de- 
mands complainant has made upon respondent, there has been no 
payment. 


Copies of the complaint, and of the investigative report pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in this proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon the 
respondent on February 23, 1971. A copy of the investigative re- 
port was served upon the complainant February 22, 1971. A copy 
of respondent’s answer and request for oral hearing was served 
upon complainant March 12, 1971. 
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The hearing was held December 14, 1971, in Grand Island, 
Nebraska. Michael T. Murphy, Office of the General Counsel of 
this Department served as Presiding Officer. Complainant was 
represented by C. T. “Tad” Sanders, Esq., Kansas City, Missouri. 
Respondent, Delmar Perkins, was represented by Joseph D. Mar- 
tin, Esq., Grand Island, Nebraska. Proposed findings of fact, con- 
clusion, and order were filed by the complainant. 


FINDINGS OF FACT 


1. Complainant, Norton Livestock Auction, Inc., Norton, Kan- 
sas, a corporation, was at all times material herein, engaged as a 
market agency selling livestock in commerce on a commission 
basis, operating on Norton Livestock Auction, Inc., a posted stock- 
yard subject to the Act, and was so registered with the Secretary 
of Agriculture under the Act. 


2. Respondent, Delmar Perkins, Cairo, Nebraska, was at all 
times material herein, engaged as a market agency buying live- 
stock on commission and as a dealer buying and selling livestock 
for his own account and others, in commerce, and was so registered 
with the Secretary of Agriculture under the Act. 


3. Since early 1970 respondent has bid on and purchased cattle 
for Holiday Markets, Inc., d/b/a Kearney Packing Co., Gibbon, 
Nebraska, a packer. The regular course of procedure in payment 
for such purchases by respondent was for him to telephone the 
number of head and dollar amount to Kearney Packing Co. The 
packing company would then pay complainant directly. The re- 
spondent’s commission was usually paid directly to him by Norton 
Livestock Auction, Inc. 


4. On September 10, 1970, respondent purchased 20 head of 
cows at Norton Livestock Auction, Inc. After the purchase re- 
spondent designated these 20 head to go to Kearney Packing Co. 
Complainant received check number 5875 in payment drawn on 
Holiday Markets, Inc. d/b/a Kearney Packing Co. This check was 
in the amount of $3,665.03. This amount was the sum of the pur- 
chase price of $3,552.72, a feed bill of $84.00, and the respondent’s 
commission of $28.31. 


5. The check was forwarded through regular banking channels 
but was returned by the bank upon which drawn due to insufficient 
funds to cover the check. Since the return of the check, despite de- 
mands of the complainant there has been no payment. 
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6. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS OF LAW 


The complainant has not been paid in full for 20 head of cows 
purchased at Norton Livestock Auction, Inc., Norton, Kansas, on 
September 10, 1970. A failure to pay in connection with a pur- 
chase of livestock in commerce constitutes an unjust practice in 
violation of the Act on the basis of which reparation may be 
awarded, Kalispell Livestock Auction Co. v. Stirling, 31 A.D. 217 
(1972). 


Respondent contends that he made the purchases from the com- 
plainant as an agent of Kearney Packing Co. He also contends that 
Norton Livestock Auction, Inc., was aware of and understood the 
relationship between Perkins and Kearney Packing Co. However, 
the evidence clearly indicates that Perkins made purchases for 
himself and others during this period. The evidence also indicates 
that the purchasing procedure followed made it impossible for the 
identity of the actual purchaser to be known until after the auction 
and the weighing of the cattle that had been purchased. Therefore, 
although Perkins was clearly an agent, the principal was not dis- 
closed until after the sale was completed. Norton Livestock Auc- 
tion, Inc., had no knowledge as to who the actual purchaser might 
be prior to settling for the sale. See, Missoula Livestock Auction 
Co. v. Stirling, 30 A.D. 1889 (1971) ; Kailspell Livestock Auction 
Co. v. Stirling, supra; Dillon Livestock Market v. Stirling, 31 A.D. 
221 (1972) ; Hendrickson v. Stirling, 31 A.D. 224 (1972) ; Shelby 
Stockyards Co. v. Stirling, 31 A.D. 228 (1972). 


The law is well settled that where goods are puchased by an 
agent for an undislosed or partially disclosed principal, the agent 
may be held liable for the debt notwithstanding the discovery of 
the principal, Missoula Livestock Auction Co. v. Stirling, supra. 


ORDER 


Respondent, Delmar Perkins, shall pay complainant Norton 
Livestock Auction, Inc., within 30 days from the date of this order, 


the sum of $3,665.03 plus interest thereon at a rate of 8% per 
annum from November 1, 1970, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 15,086) 


In re CHARLES STURGESS. P&S Docket No. 4733. Decided March 
9, 19738. 


Consent order — Cease and desist 
Respondent has consented to the issuance of a cease and desist order against 
him for violations of the Act and regulations as found herein. 


Thomas E. Bundy, for complainant. 
Repondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 16, 1973, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated provisions of the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 


On February 15, 1973, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report referred to in section 202.16 of the rules of practice, and 
consents to the issuance of a specified order with findings of fact 
and conclusions based on the allegations of the complaint. Com- 


plainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) Charles Sturgess, hereinafter referred to as the respond- 


ent, is an individual whose address is 711 South Austin, Tulia, 
Texas. 


(b) Respondent, at all times material herein, was: 
(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and as a market agency to 
buy livestock on a commission basis in commerce. 


(2) Not registered with the Secretary of Agriculture as 
a dealer, buying and selling livestock in commerce for his own 
account or as a market agency. 
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2. Respondent, in connection with his operations as a dealer 
and market agency, on or about the dates and in the transactions 
set forth below and at divers other times during the period of 
January 6, 1972, through August 9, 1972, purchased livestock in 
commerce, and in purported payment therefor, issued checks 
which were returned unpaid by the bank upon which they were 
drawn because respondent did not have sufficient funds on de- 
posit in the account upon which such checks were drawn. 


Date of Date of Amount of 

Purchase Check Check Payee 

3-9-72 8-9-72 $ 6,516.53 Floydada Livestock Sales Co., Floy- 
dada, Texas 

5-10-72 5-10-72 7,450.00 Melvin Jennings, Tulia, Texas 

6-1-72 7-20-72 4,950.00 Tulia Livestock Auction, Tulia, Texas 

7-29-72 7-29-72 6,840.83 Childress Livestock Auction, Chil- 
dress, Texas 

8-2-72 8-2-72 11,208.41 Farmers & Ranchers Livestock Auc- 
tion, Clovis, New Mexico 

8-9-72 8-9-72 14,191.02 Farmers & Ranchers Livestock Auc- 
tion, Clovis, New Mexico 


8. (a) Respondent in connection with his operations as a dealer 
and market agency, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and failed to pay, 
when due, the full purchase price for such livestock. 


Date of No. of Head Date of 

Purchase of Cattle Amount Payment Payee 

3-9-72 37 $6,516.53 8-27-72 Floydada Livestock Sales- Co., 
Floydada, Texas 

5-10-72 44 7,450.00 6-1-72 Melvin Jennings, Tulia, Texas 

6-1-72 44 4,950.00 Unpaid Tulia Livestock Auction, Inc. 
Tulia, Texas 

7-29-72 37 6,840.83 8-10-72 Childress Livestock Auction, 
Childress, Texas 

8-2-72 68 11,208.41 8-15-72 Farmers & Ranchers Livestock 
Auction, Clovis, New Mexico 

8-9-72 69 14,191.02 8-21-72 Farmers & Ranchers Livestock 
Auction, Clovis, New Mexico 


(b) As of 8-23-72, there remained unpaid by respondent, a 
total of $4,950.00 for the livestock set forth above. 


4. Respondent, in connection with his business as a dealer and 
market agency, failed to keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions in- 
volved in his business including (a) a record of all checks issued 
in purported payment for livestock, and (b) a record of all insuffi- 
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cient funds checks issued in purported payment for livestock, 
which are returned to respondent by the payee of such checks. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213 (a)). 


By reason of the facts contained in finding of fact 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.43(b) of the regulations (9 CFR 201.43(b) ). 


By reason of the facts contained in finding of fact 4 herein, re- 
spondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


3. Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions in- 
volved in his business as a dealer and market agency subject to the 
Act including: (a) a record of all checks issued in purported pay- 
ment for livestock and (b) a record of all insufficient funds checks 
issued in purported payment for livestock, which are returned to 
respondent by the payees of such checks. 


This order shall become effective on the sixth day after service 


upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 15,087) 


In re BELTON LIVESTOCK AUCTION, INC. P&S Docket No. 4736. 
Decided March 18, 1978. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act and regulations with respect to its cus- 
todial account for shippers’ proceeds and accounts and records as found 
herein. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 18, 1973, by the Packers and Stockyards 


Administration, United States Department of Agriculture, charg- 
ing that respondent violated various provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 


On February 14, 1973, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report referred to in section 202.16 of the rules of prac- 
tice, and consents to the issuance of a specified order with findings 
of fact and conclusions based on the allegations of the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. Complainant has also recommended that re- 
spondent not be suspended as a registrant under the Act since 
the deficit in respondent’s custodial account has been eliminated. 


FINDINGS OF FACT 


1. (a) Belton Livestock Auction, Inc., hereinafter referred to 
as the respondent is a corporation with its principal place of busi- 
ness located at Belton, Texas 76513. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of conducting and operating the Belton 
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Livestock Auction, Inc., a posted sotckyard under the Act, herein- 
after referred to as the stockyard. 


(c) Respondent is, and at all times material herein was, en- 
gaged in the business of buying and selling livestock in commerce 
on a commission basis and as a dealer under the Act, buying and 
selling livestock in commerce for its own account. 


(d) Respondent is, and at all times material herein was, 
registered with the Secretary of Agriculture as a dealer and as a 
market agency to buy and sell livestock in commerce. 


2. Respondent, during the period from August 1, 1972, to Sep- 
tember 14, 1972, failed to maintain and use properly its Custodial 
Account for Shippers’ Proceeds, thereby endangering the faithful 
and prompt accounting for and payment of the portions thereof 
due the owners or consignors of livestock, in that: 


(a) As of August 1, 1972, respondent had outstanding 
checks drawn on its Custodial Account for Shippers’ Proceeds in 
the amount of $64,366.18, and had to offset such checks, cash in 
said bank account in the amount of $38,741.46, no deposits in tran- 
sit, and no current proceeds receivable, resulting in a deficiency of 


$25,624.72 in funds available to pay shippers’ proceeds. 


(b) As of September 14, 1972, respondent had outstanding 
checks drawn on its Custodial Account for Shippers’ Proceeds in 
the amount of $40,884.76, and to offset such checks had cash in 
said bank account in the amount of $26,662.71, no deposits in 
transit, and no current proceeds receivable, resulting in a de- 
ficiency of $14,222.05 in funds available to pay shippers’ proceeds. 


(c) Such deficiencies were due, in part, to respondent’s fail- 
ure to deposit in its custodial account for shipper’s proceeds within 
the time prescribed by the regulations, an amount equal to the pro- 
ceeds receivable from sales of consigned livestock. Such deficiencies 
were also due, in part, to respondent’s failure to deposit in its 
custodial account for shippers’ proceeds within the time prescribed 
by the regulations and amount equal to market support purchases 
made by the respondent. 


3. Respondent, on or about the dates and in the transactions set 
forth in paragraph III of the complaint, issued accounts of sale 
which failed to show the true and correct names of the purchasers 
of consigned livestock. Respondent retained copies of such ac- 
counts of sale as a part of its records. 
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4. Respondent, on or about the dates and in the transactions 
set forth in paragraph IV of the complaint, issued purchase in- 
voices which failed to show the true and correct names of pur- 
chasers. Respondent retained copies of such purchase invoices as 
a part of its records. 


5. Respondent, during the period from on or about July 15, 
1972, through October 15, 1972, in connection with its business as 
a market agency under the Act, failed to keep accounts, records, 
and memoranda which fully and correctly disclosed all transac- 
tions involved in its business. Respondent during such period (1) 
failed to keep a complete record of accounts receivable, and (2) 
issued scale tickets which failed to show (a) the name or initials 
of the weighmaster, (b) the date, and (c) the time of balancing 
the scale. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent has wilfully violated section 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.40, 201.41 and 201.42 of 
the regulations (9 CFR 201.40, 201.41 and 201.42). 


By reason of the facts contained in finding of fact 3 herein, re- 
spondent has violated sections 307, 312(a), and 401 of the Act (7 
U.S.C. 208, 213(a) and 221) and section 201.48(a) of the regu- 
lations (9 CFR 201.43(a)). 


By reason of the facts contained in finding of fact 4 herein, 
respondent has wilfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 213(a) and 221). 


By reason of the facts contained in finding of fact 5 herein, re- 
spondent has wilfully violated section 401 of the Act (7 U.S.C. 
221) and section 201.49 of the regulations (9 CFR 201.49). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued the order will be issued. 

ORDER 


Respondent shall cease and desist from: 


1. (a) Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
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receivable from the sale of consigned livestock and an amount 
equal to the market support purchases made by the respondent; 
and 


(b) Failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) : 


2. Issuing accounts of sale which fail to show the true and cor- 
rect name of the buyer of consigned livestock; 


3. Issuing purchase invoices which fail to show the true and 
correct names of the purchasers of consigned livestock; and 


4. Failing to keep and maintain accounts, records, and memo- 
randa which fully and correctly disclose all transactions involved 
in its business as a market agency including a properly maintained 
accounts receivable record, and scale tickets which show the name 
or initials of the weighmaster, the date, and the time of balancing 
the scale. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 15,088) 


In re GEORGE C. OWENS. P&S Docket No. 4752. Decided March 13, 
1973. 


Consent order — Suspension 


Respondent has consented to the issuance of an order against it for violations 
of the Act and regulations with respect to accounts and records, false 
and incorrect weights, incomplete and incorrect scale tickets, and 
operation of livestock scales, and respondent is suspended as a regis- 
trant under the Act for 40 days. 


James EF. Andrews, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 21, 1973, by 
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the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On March 6, 1978, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, states that the weigh- 
ing operations complained of were performed through a weigh- 
master employee, waives oral hearing and the report of the Hear- 
ing Examiner, and consents to the issuance of a specified order 
with findings of fact and conclusions, for the purposes of this 
proceeding only, based upon the allegations contained in the Com- 
plaint. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. (a) George G. Owens, hereinafter referred to as the re- 
spondent, is an individual, doing business as Owens Supply Com- 
pany, with his principal place of business located at Columbia, 
North Carolina. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing a livestock buying station located at Columbia, North Carolina; 


(2) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent, on or about the dates and in the trans- 
actions referred to in the tabulation below, in connection with the 
purchase of livestock by respondent in commerce on a weight basis 
at his Columbia, North Carolina, buying station: (1) knowingly 
weighed the livestock at less than their true and correct weights; 
(2) issued scale tickets and purchase invoices to the sellers of the 
livestock on the basis of such false weights, copies of which tickets 
and invoices were made a part of respondent’s books and records; 
and (3) paid the sellers for said livestock on the basis of such false 
weights. 
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Number of Respondent's True and Weight 

Head and Purchase Weight Correct Weight Difference 

Description (Pounds) (Pounds) (Pounds) 

8 gilts and 1,065 1,098 -33 

2 barrows 

1 sow 386 350 -36 

8 gilts 555 574 -19 

1 barrow 275 293 -18 

8 gilts 555 574 -19 

1 gilt 240 250 -10 

(b) Respondent, in connection with the transactions re- 

ferred to above, issued scale tickets (1) which failed to show: (a) 
the name of the buyer, and (b) the name or initials of the weigh- 
master; and (2) which were not serially numbered. Copies of such 
scale tickets were made a part of respondent’s books and records. 


3. Respondent, on or about November 15, 1972, in connection 
with the weighing of livestock purchased in commerce on a weight 
basis, failed to operate the livestock scale at his Columbia, North 
Carolina, buying station in accordance with INSTRUCTIONS 
FOR WEIGHING LIVESTOCK issued September 8, 1968, by the 
Packers and Stockyards Administration, in that respondent 
weighed livestock when said scale was back-balanced 10 pounds. 


4. The weighing operations referred to in Fndings of Fact 2 
and 3 above were performed by a weighmaster employee of re- 
spondent. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 4 
herein, respondent has wilfully violated sections 312(a) and 401 
of the Act (7 U.S.C. 213(a), 221), and sections 201.49, 201.55, 
201.71 and 201.73-1 of the regulations (9 CFR 201.49, 201.55, 
201.71 and 201.73-1). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his purchases of livestock in 
commerce, shall cease and desist from: 


1. Weighing livestock at other than the true and correct 
weights; 


2. Issuing scale tickets and accounting to sellers of livestock 
on the basis of false and incorrect weights; 
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8. Paying the sellers of livestock on the basis of false and in- 
correct weights; 


4. Issuing scale tickets (1) which fail to show: (a) the name or 
initials of the person weighing the livestock, (b) the name of the 
buyer of the livestock, and (c) the correct weight of the livestock ; 
and (2) which are not serially numbered; and 


5. Failing to operate livestock scales in accordance with the 
regulations under the Act constituting INSTRUCTIONS FOR 
WEIGHING LIVESTOCK. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his business 
under the Act, including, among other things, correct and com- 
plete copies of scale tickets and purchase invoices. 


Respondent is suspended as a registrant under the Act for a 
period of 40 days. 


This order shall become effective on March 16, 1973. 


(No. 15,089) 


SAM NEUGEBAUER v. LARRY L. RYKEN d/b/a YANKTON LIVESTOCK 
AUCTION MARKET and MARK A. RYKEN. P&S Docket No. 
4572. Decided March 18, 1973. 


Advertised heifers — Misrepresentation of — Contract — Breach of — 
Damages —Reparation against Larry L. Ryken — Dismissed as to Mark A. 
Ryken 


Where respondent Larry L. Ryken failed to render reasonable stockyard 
service by failing to exercise reasonable diligence to verify the accuracy 
of his representations with respect to the heifers in issue herein, said 
respondent is liable to complainant, as damages, the difference between 
the market value of the cattle at the time and place of acceptance and 
the value they would have had if they had been as represented, a total 
of $964.00, for which reparation is awarded. The complaint is dismissed 
against respondent Mark A. Ryken. 


Richard Bogue, Canton, South Dakota, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Missouri, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stock- 
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yards Act, 1921, as amended (7 U.S.C. 181, et seq.), instituted 
by an informal complaint filed on February 15, 1971, and by a 
formal complaint filed on July 14, 1971. In the formal complaint, 
complainant seeks reparation from the respondents in the amount 
of $1,872.00, alleging that he was damaged in such amount as a 
result of misrepresentations made by respondent Larry Ryken 
d/b/a Yankton Livestock Auction Market, Yankton, South Dakota, 
when complainant purchased 20 Angus heifers for $225.00 per 
head at an auction sale held by Yankton Livestock Auction Market 
on November 9, 1970. Complainant alleges the heifers were repre- 
sented as bred to Angus bulls of high quality, but 15 of them 
were not bred, three had poor quality calves, and two aborted 
calves which appeared to be Holstein or Hereford. Complainant 
further alleges he did not discover the heifers were not bred until 
two or three weeks after taking them to his farm. Respondent 
Mark A. Ryken is not named in the informal complaint but is 
named in the formal complaint and is alleged therein to be the 
owner of the heifers, a livestock dealer, and father of respondent 
Larry Ryken. 


Copies of the informal and formal complaints, and of the invest- 
gation report prepared by the Packers and Stockyards Adminis- 
tration of this Department and filed in this proceeding pursuant 
to section 202.40 of the rules of practice (9 CFR 202.40), were 
served on respondents on October 1, 1971, and a copy of the in- 
vestigation report was served on the complainant on the same date. 


On October 18, 1971, respondents filed a Motion and Answer, 
moving for a dismissal on the grounds, first, that the complaint 
was not filed within 90 days of the accrual of the cause of action as 
required by the Act, and second, that the single transaction al- 
leged, not reflecting a course of business conduct, cannot be con- 
strued as violating the Act. The motion was denied, properly, we 
find. Respondents then deny that either made representations 
concerning the heifers upon which the complainant relied to his 
damage, generally deny all allegations in the complaint, and re- 
quest an oral hearing. 


An oral hearing was held at Vermillion, South Dakota, on Jan- 
uary 26, 1972, before George R. Springborg of the Office of the 
General Counsel of this Department. Complainant was represented 
at the hearing by Richard Bogue, Esq., Canton, South Dakota, 
and respondents were represented by C. T. “Tad” Sanders, Esq., 
Kansas City, Missouri. Three witnesses testified. Proposed find- 
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ings of fact, conclusions and order were filed by complainant and 
by respondents. 


FINDINGS OF FACT 


1. Complainant Sam Neugebauer at all times material herein 
was a farmer and Angus breeder near Beresford, South Dakota. 


2. Respondent Larry L. Ryken, hereinafter called “Ryken”, at 
all times material herein was doing business as Yankton Livestock 
Auction Market at Yankton, South Dakota, and engaged in busi- 
ness as a market agency, selling livestock on commission in com- 
merce, operating on Yankton Livestock Auction Market, a posted 
stockyard subject to the Act, and was so registered with the Sec- 
retary of Agriculture under the Act. 


3. Respondent Mark A. Ryken at all times material herein was 
engaged in business as a dealer, buying and selling livestock in 
commerce for his own account, with his principal place of business 
at Centerville, South Dakota, and was so registered with the Sec- 
retary of Agriculture under the Act. 


4. On November 9, 1970, complainant purchased from Ryken 
20 Black Angus heifers at a price of $225.00 per head. 


5. On November 7, 1970, Ryken had advertised in the Sioux 
Falls, South Dakota, “Argus Leader” a “SPECIAL COW & BRED 
HEIFER CATTLE SALE” for November 9, 1970, describing one 
of the consignments listed therein as “53 Angus hfrs. bred to 
Angus bulls. High quality.” 


6. On the morning of November 9, 1970, before attending the 
sale, complainant had telephoned Ryken from home about the 53 
Angus heifers Ryken advertised, and been told that 20 of them 
could be bought and that they were “good Black Angus heifers 
bred to Angus bulls.” 


7. At the Yankton Livestock Auction Market one of the 
Market’s attendants assisted complainant in sorting out 20 of the 
53 Angus heifers which were than run into the sales ring, and in 
crying their sale, Ryken described them as bred to Angus bulls. 


8. The 53 Angus heifers Ryken advertised had been consigned 
to him by Mark A. Ryken and were part of some 850 heifers Mark 
A. Ryken had purchased in late summer at Alamosa, Colorado, 
and then yarded on his South Dakota farm with several Angus 





NEUGEBAUER v. RYKEN AND RYKEN 639 
Cite as 32 A. D. 636 


bulls. The heifers had not been tested to determine whether they 
were pregnant. 


9. Complainant paid Ryken the $4,500 purchase price for the 
20 heifers on November 11, 1970, and trucked them to his farm 
where they were kept separate from his other cattle for at least 
10 days. Approximately a week after turning the 20 heifers out 
with his other cattle, complainant discovered that some of the 
heifers were not bred. 


10. Of the 20 heifers, 15 were not bred at the time of their 
sale to complainant, and those which were bred were mixed bred 
and produced only two dead and two or three live calves. 


11. The complaint as filed within 90 days of the accrual of the 
cause of action against Ryken. 


CONCLUSIONS 


We consider first the respondents’ motion to dismiss the com- 
plaint as to respondent Mark A. Ryken. Complainant had pur- 
chased the heifers on November 9, 1970, taken them to his farm 
on November 11, 1970, turned them in with his other cattle some 
10 days later, and within another week and surely by December 1, 
1970, knew they were not all bred as represented and that such 
representation was false. The 90-day period provided for in sec- 
tion 309(a) of the Act (7 U.S.C. 210(a)) began to run at that 
time. Perlin Packing & Co. v. Harold Shannon & Co., 23 A.D. 453 
(1964). While the informal complaint which named respondent 
Larry L. Ryken d/b/a Yankton Livestock Auction Market was 
filed February 15, 1971, or well within the 90-day period, hence 
was timely filed as to him, such complaint did not name or in any 
way refer to or identify Mark A. Ryken. The formal complaint in 
which Mary A. Ryken first was named as a respondent was not 
filed until July 14, 1971, which was not timely as to him. The 
Secretary has no jurisdiction to consider complainant’s claim as 
against Mark A. Ryken, and the complaint must therefore be 
dismissed as to him. 


Respondents’ motion to dismiss on the future ground that this 
was a single transaction, not reflecting a course of business con- 
duct, hence could not be construed as an unjust practice in viola- 
tion of the Act, is without merit. 


The word “practice” as used in the second clause of § 307 (a) 
of the Act, refers to a course of conduct of the regulated industry, 
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not to a course of conduct of a particular respondent. See the 
debates on the Act at 61 Cong. Rec. 2615-16, remarks of Messrs. 
Kendrick and Simmons. See also Report No. 1048 House of Rep- 
resentatives, 85th Cong., 1st Sess., at page 1. See also Reilly v. 
Steele-Siman & Co., 11 A.D. 584 at 589 (1952), State v. Kent, 
190 S. W. 573 at 574 (Mo., 1916), State v. Randall, 248 S.W. 2d. 
860 at 863 (Mo., 1952), Ex parte Delaney, 43 Cal. Rep. 478 
(1872), and Anno: License—Single Transaction, 98 A.L.R. 2d at 
99, § 5, “Effect of fact that licensing enactment has a regulatory, 
not a revenue, purpose.” Also, Congress intended in §§ 308(b) 
and 309 of the Act to give the Secretary jurisdiction to issue repa- 
ration orders in disputes involving single transactions such as 
the one involved in this proceeding. See the debates on the Act at 
61 Cong. Rec. 2664, remarks of Mr. Wadsworth. 


In McClure v. E. A. Blackshere Company, 231 F. Supp. 678 
(1964) and Guenther v. Morehead, 272 F. Supp. 721 (1967), 
Courts made findings with respect to the jurisdiction of the Secre- 
tary of Agriculture to issue a reparation order based on a single 
transaction. Neither the Secretary nor the United States was a 
party in either of those cases. In each of those cases the Court 
cited general definitions of the word “practice”, found in various 
authorities, and concluded that a single transaction was not a 
“practice” of the respondent within the meaning of the second 
clause of § 307(a) of the Act (7 U.S.C. 208(a)), without con- 
sidering the question, discussed above in this decision and order, 
whether Congress intended the word “practice” in that clause to 
refer to a practice of the regulated industry or to a practice of a 
particular person subject to the Act. 


In the Guenther case, the Court also considered the decisions 
in Stafford v. Wallace, 258 U.S. 495 and Denver Stock Yard v. 
Livestock Assn., 356 U.S. 282. In those cases the Supreme Court 
discussed the provisions of the Act which were intended to impair 
the monopolistic power of the “Big Five” packers, but in neither 
of them did the Court hold that the Act did not contain other pro- 
visions intended to accomplish other purposes, as found in the 
debates at 61 Congressional Record 1801 and elsewhere, and as 
dealing with “a multiplicity of minor matters such as * * * minor 
injustices against shippers and purchasers.” 


In the Guenther case the Court also considered DeVries v. Sig 
Ellingson & Co., 100 F. Supp. 781 (1951) and Sig Ellingson & Co. 
v. DeVries, 199 F. 2d 677 (8 C., 1952), cert. den. 344 U.S. 934. In 
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language found in that Appellate Court opinion, 199 F. 2d. at 
678-9, and quoted in the Guenther opinion, 272 F. Supp. at 726-7, 
the Court of Appeals held that the Packers and Stockyards Act 
does not contain provisions “purporting specifically to declare the 
respective rights of owners of livestock,” etc. What the Act pro- 
vides, at § 309(e) and (f) (7 U.S.C. 210(e) and (f)), is that if 
the Secretary “after hearing on a complaint” issues a reparation 
order, “the findings and orders of the Secretary shall be prima 
facie evidence of the facts therein stated,” in a court proceeding. 
The said holding of the Court of Appeals was not necessary to its 
holding on the more-basic issue in the DeVries case, namely, that 
the Act does not require a market agency to sell cattle for a con- 
signor who obtained the cattle by use of a worthless check. Fur- 
ther, it does not follow from the decision in the DeVries case that 
the Secretary does not have jurisdiction to issue a reparation 
order based on a single transaction. 


In the Guenther case the Court cited certain other cases. The 
same can be said about those cases as we said about the DeVries 
case, and on the same reasoning stated above with respect to the 
DeVries case, that it dose not follow from the decisions in those 
cases that the Secretary does not have jurisdiction under the Act 
to issue a reparation order based on a single transaction. 


Turning now to the merits, the record is clear that two days 
before the sale on November 9, respondent Ryken advertised the 
consignment of 53 heifers from which complainant purchased his 
20 head as “bred to Angus bulls. High quality”; that on the tele- 
phone the morning of the sale Ryken similarly represented these 
heifers as bred to Angus bulls; and that yet a third time, in crying 
their sale, Ryken represented the heifers were bred to Angus bulls. 
The record seems equally clear that complainant relied upon there 
representations in buying the 20 heifers at the sale. and that these 
representations were false in that 15 head were not bred and the 
five which were bred were not bred to Angus bulls. 


Respondent Ryken may not have been aware that his represen- 
tations were not true in all respects. However, there is no evi- 
dence that he made any attempt to ascertain whether the represen- 
tations he was making were true. There is no indication that he 
requested his father, Mark A. Ryken, owner and consignor of the 
53 heifers for sale, to produce a certificate to show that the heifers 
had been pregnancy tested, nor did respondent Ryken himself 
have them so tested. By making representations in connection with 
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the sale of livestock on a commission basis without first exercising 
reasonable diligence to verify the accuracy of such representations, 
respondent Ryken failed to render reasonable stockyard services, 
in violation of the Act. Pendery v. Ragland, 23 A.D. 620, 623 
(1964). 


At the hearing complainant registered additional complaints 
about the quality and even the identity of the heifers accepted by 
him. The evidence in this regard was less than convincing. More- 
over, in view of our other conclusions reached herein, it is deemed 
unnecessary to pursue these points further. 


The measure of complainant-buyer’s damages in such a case as 
this is the difference between the market value of the heifers at 
the time and place of acceptance of such heifers, and the value 
they would have had, had they been as represented. Nettz v. John- 
son, 27 A.D. 457, 460 (1968). 


Complainant testified that after he bought the cattle, but before 
they were delivered to him, he told an employee in the office of 
respondent Larry Ryken that he wanted the cattle weighed. The 
copy in that respondent’s records, of the bill of sale to complainant 
of those cattle, contains two notations: “get weight on these’’ and 
“13,600 pounds.” It seems clear from this that respondent Larry 
Ryken, or someone employed by him, weighed the 20 cattle before 
they were delivered to complainant, arrived at a weight value of 
13,600 pounds for them, and entered it in that respondent’s busi- 
ness records. Dividing 18,600 by 20, the number of cattle involved 
herein, gives an average weight value of 680 pounds. 


Complainant testified that on November 9, 1970, at respondent 
Larry Ryken’s market, black open feeder heifers were selling for 
24 to 26¢ per pound. Everett Boine, a witness, testified that at the 
same time and place unbred feeder cattle like the heifers in ques- 
tion were selling for about 26¢ per pound. We take official notice 
of a publication of this Department, “Livestock Market News’, 
Vol. 38, No. 46, dated November 17, 1970, published by the Live- 
stock Division, Consumer and Marketing Service, which shows 
that on November 12, 1970, the market price at Sioux Falls, South 
Dakota, of feeder heifers weighing 671 pounds, was 26.22¢ per 
pound. This corroborates the said testimony of complainant and 
Everett Boine. 


It seems clear that for purposes of this proceeding the market 
value of the heifers at the time and place of acceptance by com- 
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plainant, can be computed to be $3,536.00, that is, the product of 
18,600 pounds multiplied by 26¢ per pound, and the market value 
they would have had, had they been as represented, can be assumed 
to be $4,500.00, the price complainant paid for them. The differ- 
ence between these two values is $964.00. 


Damages are not rendered uncertain because they cannot be 
calculated with absolute exactness. It is sufficient if a reasonable 
basis of computation is afforded, although the result be only ap- 
proximate. Elliott v. Brandenburg and Kaminga, 31 A.D. 1021 
(1972) and cases cited therein at page 1027. 


Complainant, both in his formal complaint and at the hearing, 
undertook to compute his principal claim for damages on the basis 
of the cost of feed for 20 heifers for 8 months at $10.00 a month 
per head. However, it was brought out by respondents at the hear- 
ing that all of the heifers were not even kept by complainant for 
8 months, and there was no showing as to the relationship between 
the cost of feeding the heifers not bred as represented and cost of 
feeding heifers bred as represented. So far as anything in the 
record appears, complainant’s cost of feeding the 20 heifers bore 
no relation to whether they were bred or bred to Angus bulls, or 
not. 


As to complainant’s claim for incidental damages in the form 
of interest at 814 percent for at least 240 days on the $4,500 pur- 
chase price of the heifers he borrowed from a local bank, we con- 
clude that such interest was a cost resulting from a contract with 
his creditor and not a cost reasonably incurred due to respondent 
Ryken’s breach of his contract. Complainant’s indebtedness could 
have been reduced by the sale of other property, and reduction of 
his indebtedness for the 20 heifers clearly was not solely depend- 
ent on proceeds from his contract with respondent, hence this item 
of interest will not be allowed. B. C. Quattlebaum v. Elmer Schutt, 
et al., 27 A.D. 242, 248 (1968). 


As to a further item of $32.00 claimed by complainant for vet- 
erinary expense, it was brought out at the hearing that this charge 
was not incurred until June of 1971, and there was no showing 
that it was in any way connected with respondent Ryken’s false 
representations. It also cannot be allowed. 


Motions were made to strike certain exhibits to the investigative 
report, as expressing conclusions of the investigative officer. The 
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nature of every item in the record has been considered in deciding 
its proper weight as evidence. The motions were properly denied. 


ORDER 
The complaint is dismissed as to respondent Mary A. Ryken. 


Within 30 days from the date of this order, respondent Larry L. 
Ryken shall pay to complainant Sam Neugebauer the sum of 
$964.00, together with interest thereon at the rate of 8% per an- 
num from January 1, 1971 until paid. 


Copies hereof shall be served on the parties. 


(No. 15,090) 


In re H. C. NEEL, d/b/a NEEL LIVESTOCK COMPANY. P&S Docket 
No. 4629. Decided March 14, 1973. 


Insolvency — Suspension 


Where respondent has continued to operate as a market agency and dealer 
while his current liabilities exceed his current assets, in violation of the 
Act and regulations, respondent is suspended as a registrant under the 
Act until he demonstrates that he is no longer insolvent. 


Timm D. Dunn, for complainant. 
Herman D. Lamamere, for respondent. 
John G. Leibert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Initial Decision and Proposed Order of Administrative Law 
Judge John G. Liebert, filed February 15, 1973, is hereby adopted 
and issued as the final Decision and Order of the Judicial Officer 
in the proceeding captioned above. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION AND 
ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, and the Regulations 
promulgated thereunder (9 CFR 201.1 et seq.), hereinafter re- 
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ferred to as the Regulations. This proceeding was instituted by a 
complaint, filed on March 17, 1972, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, pursuant to § 202.6 of the applicable Rules of Prac- 
tice (9 CFR Part 202). The Respondent, an individual doing 
business as the Neel Livestock Company which was registered as 
a dealer under the Act, was charged with failing to meet the 
financial requirements of the Act and with doing business while 
his financial condition failed to meet these financial requirements. 


Respondent filed an answer on April 7, 1972, wherein he ad- 
mitted the jurisdictional allegations in the complaint, but denied 
any violations of the Act and requested an oral hearing. 


Oral hearing on the matter was held in Tallahassee, Florida, 
on July 12, 1972, before Administrative Law Judge John G. Lie- 
bert. Complainant was represented by Timm D. Dunn, Esq., and 
Alfred Nolting, Esq., Office of General Counsel, United States De- 
partment of Agriculture. Respondent was represented by Herman 
Laramore, Esq., Attorney at Law, P. O. Box 793, Marianna, 
Florida. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Greenwood, 
Florida. At all times material herein he was engaged in the busi- 
ness of buying and selling livestock in commerce for his own ac- 
count, doing business as Neel Livestock Company, which was 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


2. During the week of January 17, 1972, Mr. James C. Mack, 
Auditor, Packers and Stockyards Administration, United States 
Department of Agriculture, made an audit to check-out Respond- 
ent’s annual report and to ascertain Respondent’s financial condi- 
tion as of November 30, 1971. A preliminary analysis of the in- 
formation gathered at this time disclosed to Mr. Mack that Re- 
spondent’s current liabilities exceeded his current assets, and he 
so informed Respondent. At this time he explained to Respondent 
the requirements of the Act and Regulations in relation to the 
financial condition requirement for registered dealers under the 
Act. The final audit filed on February 22, 1972, disclosed that as 
of November 30, 1971, Respondent’s current liabilities of 
$444,608.87 exceeded his current assets of $329,120.26 by 
$115,488.11. (Exhibit 3). 
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8. During the week of February 14, 1972, Mr. Mack made a 
second audit to determine Respondent’s financial condition as of 
January 31, 1972. This audit was also filed on February 22, 1972. It 
disclosed that as of January 31, 1972, Respondent’s current lia- 
bilities of $532,997.47 exceeded his current assets of $297,097.38 
by $235,900.09. (Exhibit 4). 


4. In discussions between the Auditor and Respondent while 
the audits were being prepared, Respondent was made fully aware 
of the requirements of the Administration that registered dealers 
maintain current assets in excess of current liabilities as a require- 
ment for compliance. Respondent’s financial audit disclosed that 
his net worth exceeded his liabilities at all times and he implied 
to the Auditor that he believed this sufficient to satisfy his re- 
sponsibilities as a registered dealer. 


5. During the period between November 30, 1971, and January 
31, 1972, Respondent on numerous occasions engaged in business 
as a dealer under the Act by buying and selling livestock in com- 
merce for his own account. (Stipulation—Exhibit 2, Paragraph 
5). As of the date of the hearing on this matter, July 12, 1972, 
Respondent was still doing business as a dealer in livestock al- 
though his current liabilities exceeded his current assets. 


6. Respondent’s position in this controversy is that he has an 
agreement with the Enterprise Banking Company for an open line 
of credit whereby that bank will cover all checks and drafts 
drawn by him, and that in all situations those with whom he does 
business are fully protected. This is not a written agreement, but 
is one which has existed for many years. The existence of this 
agreement was not controverted. No evidence was presented to 
show that any person doing business with Respondent in his ca- 
pacity as a registered dealer was not paid in full and on time. 
Respondent currently has a bond in the amount of $55,000 to se- 
cure obligations arising from his livestock transactions. 


Evidence adduced at the hearing disclosed that Respondent 
understood that his current assets did not cover his current lia- 
bilities. He explained that he was attempting to convert some of 
his fixed assets, principally land, to cash and thereby increase his 
current assets. He further explained that he had a pending negoti- 
ation for the sale of certain land but that this transaction had not 
been completed. 
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CONCLUSIONS 
The Act provides that when the Secretary finds any registrant 
is insolvent that he may suspend such registrant for a reasonable 
period. The Act also gives the Secretary authority to issue rules 
and regulations to secure the performance of obligations of market 
agencies and dealers.' The Act, however, does not define the term 
“insolvent”. 


Pursuant to Section 204 of the Act the Secretary promulgated 
rules and regulations wherein he stated the test for “insolvency” 
as it was to be employed in administering the Act. This test in- 
cluded definition of the terms “current assets” and “current lia- 
bilities” (7 CFR 203.10).? 


The policies and Regulations of the Secretary interpreting the 
Act explicitly state that registrants are insolvent unless their 
current assets exceed their current liabilities. The validity and 
propriety of this interpretation was sustained by the United States 
Court of Appeals for the Fifth Circuit in Bowman v. United 
States Department of Agriculture, 363 F. 2d 81, (C.C.A. 5, 1966). 


Respon‘znt admitted that his current liabilities exceed his 
current assets. He admitted also that he was fully informed of 
the Regulations on this matter. There is no question about it, as 


» § 204. Bond and suspension of registrants 

On and after July 12, 1943 the Secretary may require reasonable bonds from every 
market agency and dealer, under such rules and regulations as he may prescribe, to secure 
the performance of their obligations, and whenever, after due notice and hearing, the 
Secretary finds any registrant is insolvent or has violated any provisions of this chapter he 
may issue an order suspending such registrant for a reasonable specified period. Such order 
of suspension shall take effect within not less than five days, unless suspended or modified 
or set aside by the Secretary or a court of competent jurisdiction. (7 U. S. C. 204) 

2. “§ 203.10 Statement with respect to insolvency; definition of current assets and current 
liabilities. 

(a) Under the Packers and Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
section 181 et seq.), the principal test of insolvency ie to determine whether a person's 
current liabilities exceed his current assets. This current ratio test of insolvency under the Act 
has been reviewed and affirmed by a United States Court of Appeals. Bowman v. United States 
Department of Agriculture, 363 F. 2d 81 (5th Cir. 1966). 

(b) For the purposes of the administration of the Packers and Stockyards Act, 1921, the 
following terms shall be construed, respectively, to mean: 

(1) “Current assets’ means cash and other assets or resources commonly identified as 
those which are reasonably expected to be realized in cash or sold or consumed during the 
normal operating cycle of the business, which is considered to be one year. 

(2) “Current liabilities’”” means obligations whose liquidation is reasonably expected to 
require the use of existing resources principally classifiable as current assets or the creation 
of other current liabilities during the one year operating cycle of the business.” 
eee eee es 
(Underscoring added). 

In addition, Subsection (d) (2) of this Regulation provides that “investments in 
securities” shall not be considered as current assets. Likewise, Subsection (d) (5) provides 
that “land and other natural resources” shall not be considered as current assets. 
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the Findings of Fact show, Respondent is insolvent and wilfully 
in violation of Section 204 of the Act and Section 203.10 of the 
Regulations. Moreover, he has continued to do business while his 
current liabilities exceed his current assets. While Respondent 
testified that he is attempting to comply with the solvency re- 
quirements of the Act and the Regulations, it is clear that he has 
had several months to do so but has not done it. His failure to do 
so has been based more on convenience than on inability. No miti- 
gating circumstances have been advanced by the Respondent which 
would justify special treatment or exemption from these require- 
ments. His sole contention is that he believes he has taken reason- 
able action to make sure that his obligations would be paid in full 
and on time and that this ought to satisfy his requirements as a 
registrant. The fact remains, however, that this kind of arrange- 
ment is not that required by the Regulations and is not a fully 
adequate substitute therefor. Even-handed administration re- 
quires that all registrants meet the same stated requirements, 
particularly when these requirements are explicitly set forth in 
the Regulations, are clearly understood and are necessary to carry 


out the purposes of the Act as interpreted by the Secretary of 
Agriculture. 


The Packers and Stockyards Administration has proposed that 
an order be entered that Respondent cease and desist from operat- 
ing as a market agency or dealer while his current liabilities ex- 
ceed his current assets, and that he be suspended as a registrant 
under the Act until such time as he shall demonstrate that he is 
no longer insolvent. We think that this requested sanction is fully 
within the scope of the Secretary’s authority and that the entry 
of such an order is consistent with sanctions imposed in similar 
situations. (Cf. In re Southern Buyers, Inc., 14 A.D. 811 (1955) ; 
In re Charles C. Dishman, d/b/a Cooper Commission Company, 
19 A.D. 160 (1960) ; In re W. I. Bowman, d/b/a Capital Stock- 
yards, et al., 23 A.D. 1074 (1964), affmd., Bowman v. Department 
of Agriculture, 363 F. 2d 81, (C.C.A. 5, 1966); In re Joseph L. 
Mitchell, d/b/a La Salle County Marketing Center, 28 A.D. 168 
(1969) ; In re Vidalia Livestock Auction, 30 A.D. 741 (1971). 


ORDER 


Respondent shall cease and desist from operating as a market 
agency or dealer while his current liabilities exceed his current 
assets. 
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Respondent is hereby suspended as a registrant under the Act 
until such time as he shall demonstrate that he is no longer in- 
solvent. When Respondent demonstrates that he is no longer in- 
solvent a supplemental order shall be issued in this proceeding 
terminating the suspension. 


This Order shall become effective on the sixth day after service 
upon the Respondent. Copies hereof shall be served upon the 
parties. 


(No. 15,091) 


In re BYRELL B. LAMB and COLLEEN M. LAMB. P&S Docket No. 
4741. Decided March 16, 1973. 


Consent order — Suspension 


Respondents have consented to the issuance of the order herein, and re- 
spondents are suspended as registrants under the Act until they are in 
compliance with the bonding requirements thereof. 


Darrold A. Dandy, for complainant. 
James R. Hull, Roosevelt, Utah, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on February 5, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents vio- 


lated the Act and regulations issued thereunder (9 CFR 201.1 
et seq.). 


On March 6, 1972, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither ad- 
mit nor deny the remaining allegations, waive oral hearing and 
the report referred to in section 202.16 of the rules of practice 
(9 CFR 202.16) and consent to the issuance of a specified order 
containing findings of fact and conclusions based upon the allega- 


tions of the complaint. Complainant has recommended that the 
order consented to by the respondents be issued. 
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FINDINGS OF FACT 


1. (a) Byrrell B. Lamb and Colleen M. Lamb, hereinafter re- 
ferred to as the respondents, are partners, with their principal 
place of business located at Box 545, Roosevelt, Utah 84066. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondents were notified by certified mail that their bond 
had been terminated and that if they continued their livestock 
operations without bond coverage as required under the Act and 
the regulations, they would be in violation of Section 312 of the 
Act and Sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondents have en- 
gaged in the business of a dealer buying and selling livestock in 
commerce for their own account, without filing and maintaining 
a reasonable bond or its equivalent as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth in paragraph 2 of the Findings 
of Fact, it is concluded that the respondents have violated section 
812(a) of the Act (7 U.S.C. 218(a)), and sections 201.29 and 
201.30 of the regulations thereunder (9 CFR 201.29, 201.30). 


Inasmuch as the respondents have consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


Respondents are suspended as registrants under the Act until 
they comply fully with the bonding requirements under the Act 
and the regulations. When respondents have complied with such 
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requirements a supplemental order will be issued in this proceed- 
ing terminating this suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondents. 


(No. 15,092) 


In re TIGE ENTREPRISES, INC. P&S Docket No. 4740. Decided 
March 22, 1973. 


Consent order — Suspension 


Respondent has consented to the issuance of the order herein, and re- 
spondent is suspended as a registrant under the Act until it complies 
fully with the bonding requirements thereof. 


Hugh A. Stowe, for complainant. 
Russell E. Lovell, Scotts Bluff, Nebraska, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on January 24, 1973 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On March 7, 1978, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by the respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Tige Enterprises, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Gering, Nebraska. 
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(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account and buying livestock on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell and as a market agency to buy livestock in 
commerce. 


2. Based on the volume of business reported in the annual re- 
port of its livestock buying transactions during the period of Jan- 
uary 1, 1971, through December 31, 1971, respondent was re- 
quired under the Act and the regulations to increase from $16,000 
to $45,000 the amount of bond or bond equivalent maintained by 
it to secure the performance of its livestock obligations. Respond- 
ent was notified that it was required to increase its bond coverage 
from $16,000 to $45,000 by letter dated June 27, 1972, and by 
certified letters dated July 18 and November 17, 1972, which were 
delivered to respondent July 19 and November 20, 1972, respective- 
ly. Notwithstanding such notice, respondent has engaged in the 
business of a dealer buying and selling livestock in commerce for 
its own account and as a market agency buying on a commission 


basis, without furnishing the required additional bond coverage 
required by the Act and the regulations issued thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until it 
complies fully with the bonding requirements under the Act and 
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the regulations. When respondent has complied with such require- 
ments, a supplemental order will be issued in this proceeding 
terminating this suspension. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,093) 


In re HILBERT M. HAACK, d/b/a NORTH FORRESTON STOCKYARDS. 
P&S Docket No. 4734. Decided March 26, 1973. 


Consent order — Suspension 


Respondent has consented to the issuance of the order herein, for violations 
of the Act and regulations with respect to false and incorrect weights, 
and respondent is suspended as a registrant under the Act for 75 days. 


James E.. Andrews, for complainant. 
Karl Yost, Morrison, Illinois, for respondent. 


Decision by Allen B. Chronister, Acting Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on January 16, 1973, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On March 6, 1973, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order with findings of fact and conclusions, for 
the purposes of this proceeding only, based upon the allegations 
contained in the Complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Hilbert M. Haack, hereinafter referred to as the re- 
spondent, is an individual with his principal place of business 
located at North Forreston Stockyards, Forreston, Illinois. 
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(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent, on or about the dates, and in the transac- 
tions set forth in the tabulation below, sold cattle, in commerce, 
to various purchasers at false and incorrect weights, in that said 
cattle were sold, not on the basis of purchase weights, as agreed, 
but at weights which had been fabricated by the respondent. 


Date of Purchaser’s No.of Respondent's Sale Weight 
Sale Name Head Purchase Weight Weight Added 
9/20/71 Russel Swalve 80 38480 lbs. 40080 ibs. 1600 lbs. 
9/20/71 Paul Wickman 65 33085 34450 1365 
10/11/71 Keith Oncken 103 70785 39875 
7185 40190 
77970 80065 2095 
10/26/71 Don Hollewell 128 81889 
-500 
81389 85390 4001 
12/4/71 Carl Anderston 154 71410 73920 2510 
12/10/71 Robert Hughes 91 39580 41320 1740 
3/24/72 Dave Lindstrom 75 41635 43350 1715 
and Vernon Simmer 


(b) Respondent charged and collected from the purchasers 
of the cattle as shown in the above tabulation on the basis of such 
false and incorrect weights. 


3. Respondent, in connection with the transactions referred to 
in Fniding of Fact 2 above, knowingly issued sales invoices to the 
purchasers of the livestock showing weights which were other 
than the actual weights and failed to appropriately explain on said 
sales invoices that the weights shown thereon were other than 
actual weights. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 8 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)) and section 201.55 of the regulations (9 CFR 
201.55). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from: 


1. Selling cattle in commerce on the basis of false and incorrect 
weights; and 


2. Issuing invoices in connection with the sale of livestock in 
commerce showing weights other than the true and correct weights 
of the livestock, without explanation thereon. 


Respondent is suspended as a registrant under the Act for a 
period of 75 days. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties, 


(No. 15,094) 


In re OLAN WISE and D. J. DEAN. P&S Docket No. 4746. Decided 
March 26, 1973. 


Consent order — Cease and desist 


Respondents have consented to the issuance of a cease and desist order against 
them for violations of the Act and regulations with respect to insufficient 
funds checks and failing to pay when due for livestock purchases. 


James E. Andrews, for complainant. ffl 
Willis E. Gresham, Jr., Crosbyton, Texas, for respondents. 


Decision by Allen B. Chronister, Acting Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 9, 1973, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondents with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent D. J. Dean, on March 6, 1973, and respondent Olan 
Wise, on March 8, 1973, filed answers in which they admit the 
jurisdictional allegations of the Complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and the report 
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of the Hearing Examiner, and consent to the issuance of a speci- 
fied order with findings of fact and conclusions, for the purposes 
of this proceeding only, based upon the allegations contained in 
the Complaint. Complainant has recommended that the order con- 
sented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Olan Wise and D. J. Dean, hereinafter referred to as 
the respondents, at all times material herein were partners, doing 
business as Lamesa Hog Co., with their principal place of business 
located at Lamesa, Texas. 


(b) Respondents, at all times material herein, were: 


(1) Engaged in the business of buying and selling 
livestock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


(c) Respondents’ registration as a dealer is presently sus- 
pended under an order issued by the Judicial] Officer in P&S 
Docket No. 4647, on October 4, 1972, providing, inter alia, for the 
suspension of respondents’ registration until they comply fully 
with the bonding requirements under the Act and the regulations. 


2. (a) Respondents, in connection with their operations as a 
dealer, during the period from May 30, 1972, to August 23, 1972, 
in 17 separate transactions as set forth in paragraph II of the 
Complaint, purchased livestock, in commerce, and in purported 
payment therefor issued checks which were returned unpaid by 
the bank upon which they were drawn because respondents did 
not have sufficient funds on deposit in the amount upon which 
such checks were drawn. 


(b) Respondents, on or about the dates and in the trans- 
actions referred to above, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price for 
such livestock. 


(c) As of October 19, 1972, there remained unpaid by re- 
spondents a total of $16,792.02 for the livestock purchases re- 
ferred to above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have wilfully violated section 312(a) of the Act (7 
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U.S.C. 218(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondents shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account on which they are drawn to pay such checks; 
and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective as to each respondent on the 
sixth day after service upon that respondent. Copies hereof shall 
be served upon the parties. 


(No. 15,095) 


In re HALLIE WooDWoRTH. P&S Docket No. 4745. Decided March 
26, 1973. 


Consent order — Suspension 


Respondent has consented to the issuance of the Order herein for violation of 
the Act and regulations by failing to pay when due for livestock pur- 
chased in commerce, and respondent is suspended as a registrant under 
the Act for 14 days. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Allen B. Chronister, Acting Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by complaint filed on February 9, 1973 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondent has 
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violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On March 9, 1978, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by the respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Hallie Woodworth, hereinafter referred to as the re- 
spondent, is an individual whose address is R.F.D. #1, Williams- 
field, Ohio 44093. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent, in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth below, 
purchased livestock, in commerce, and failed to pay, when due, 
the full purchase price of such livestock. 


Date of No. of 
Purchase Head and Purchase 
1972 Species Price Purchased At 

June 5 52 Cattle $7,595.94 New Wilmington Livestock Auction, 
Inc., New Wilmington, Pennsylvania 

June 12 28 Cattle 5,285.89 New Wilmington Livestock Auction, 
Inc., New Wilmington, Pennsylvania 

June 26 6 Cattle 111.10 New Wilmington Livestock Auction, 
Inc., New Wilmington, Pennsylvania 


(b) As of October 2, 1972, there remained unpaid by the 
respondent $7,714.95 for livestock purchased from New Wilming- 
ton Livestock Auction, Inc., New Wilmington, Pennsylvania. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
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213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce. 


The respondent is suspended as a registrant under the Act for 
a period of 14 days. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,096) 


In re POTTER PACKING COMPANY. P&S Docket No. 4723. Decided 
March 27, 1973. 


Failure to pay when due — Insuffcient funds checks or drafts — Cease and 
desist 


Where respondent, in connection with its operations as a packer, violated the 
Act and regulations by issuing insufficient funds checks or drafts in 
purported payment for livestock purchases, respondent is ordered to cease 
and desist from so doing and from failing to pay when due for such 
purchases. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 
Harry S. McAlpin, Chief Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
The Recommended Decision and Proposed Order of Adminis- 
trative Law Judge Harry S. McAlpin, filed March 1, 1973, is 
hereby adopted and issued as the final Decision and Order of the 
Judicial Officer in the proceeding captioned above. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION AND 
ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
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after called the Act. It was instituted by the complaint filed on 
December 11, 1972, by the Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The respondent, 
of Potter, Nebraska, was charged with issuing a check against 
insufficient bank funds and failing to pay when due the full pur- 
chase price of livestock purchased in commerce. 


Respondent has failed to file an answer within 20 days as pre- 
scribed by Section 202.9 of the Rules of Practice Governing Pro- 
ceedings under the Packers and Stockyards Act. Accordingly, 
under provisions of subsections (b) and (c) of said Section 202.9 
of the Rules of Practice, such failure to file an answer constitutes 
an admission of the allegations in the complaint and a waiver of 
hearing, respectively. 


On February 2, 1973, complainant filed a recommendation that 
the Order proposed below be issued. Judge Harry S. McAlpin, 
Office of Administrative Law Judges, United States Department 
of Agriculture, to whom this proceeding has been assigned, issued 
a Recommended Decision on March 1, 1973, without further in- 
vestigation or hearing, pursuant to Section 202.9(c) of the Rules 
of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


I 


(a) Potter Packing Company, hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Potter, Nebraska 69156. 


(b) Respondent, at all times material herein, was engaged in 


the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


II 


Respondent, in connection with its operation as a packer, on or 
about March 1, 1972, purchased livestock in commerce, and in 
purported payment therefor issued a check on or about April 13, 
1972 which check was unpaid by the bank upon which it was 
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drawn because respondent did not have sufficient funds on de- 
posit in the account upon which it was drawn. 


Ill 


Respondent, in connection with its operation as a packer, on 
or about the dates and in the transactions set forth in the com- 
plaint, purchased livestock in commerce and failed to pay, when 
due, the full purchase price for such livestock. 


PROPOSED CONCLUSIONS 


By reason of the facts alleged in Finding No. II herein, re- 
spondent has violated Section 202(a) of the Act (7 USC 192(a)). 


By reason of the facts alleged in Finding No. III herein, re- 
spondent has violated Section 202(a) of the Act, supra, and Sec- 
tion 201.43(b) of the Regulations (9 CFR 202.43(b)). 


PROPOSED ORDER 


Respondent, its officers, directors, agents, employees, successors, 
and assigns, directly or through any corporate or other device, 
in connection with respondent’s operations as a packer, shall cease 
and desist from: 


(1) failing to pay, when due, the full purchase price for live- 
stock purchased in commerce; and 


(2) issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts when presented for payment. 


This Order shall have the same force and effect as if entered 


after full hearing and shall become effective on the first day after 
service upon the respondent. 


(No. 15,097) 


JOSEPH J. WURST, Administrator of the Estate of Lee Reynolds, 
deceased, v. ROBERT HANES. P&S Docket No. 4374. Decided 
March 27, 1973. 


Acceptance — By dominion and control — Liability — Reparation 


Where respondent accepted the 67 cattle in issue herein, respondent is liable 
to complainant for the purchase price thereof, less net proceeds for the 
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12 cattle undelivered which were authorized by respondent to be sold to 
someone else, or a total of $1,378.28, for which reparation is awarded. 


Jack M. Murphy, Shoshone, Idaho, for complainant. 
Thomas J. Aron, Jr., Greeley, Colorado, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In an informal 
complaint filed September 9, 1969, and a formal complaint filed 
December 4, 1969, complainant Lee Reynolds alleged in substance 
that he had sold certain cattle to respondent Robert Hanes for an 
agreed price of which $1,378.28 remained unpaid. 


Copies of the complaints, and of the investigation report pre- 
pared by the Packers and Stockyards Administration of this De- 
partment and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served on respondent 
on August 18, 1970. A copy of the investigation report was served 
on complainant on August 17, 1970. 


Respondent filed an answer on September 4, 1970. By consent of 
the parties this proceeding was handled under the “shortened” 
procedure provided by the rules of practice (9 CFR 202.53, 
202.17). 


FINDINGS OF FACT 


1. The complaint herein was filed by Lee Reynolds, an individual 
residing in Hailey, Idaho, who died after the institution of this 
proceeding and the duly appointed and acting Administrator of 
his estate, Joseph J. Wurst, has been substituted as the complain- 
ant herein. 


2. At all times material herein, respondent Robert Hanes, an 
individual residing in Greeley, Colorado, engaged in business as a 
dealer, buying and selling livestock in commerce for his own ac- 
count. 


3. On or about July 12, 1969, complainant Lee Reynolds sold 
79 cattle to respondent Robert Hanes, and at the direction of re- 
spondent, shipped 67 of them by truck from Hailey, Idaho to a 
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market in Greeley, Colorado. The agreed price of the 79 cattle 
was $13,392.50, of which complainant Lee Reynolds received a 
total of $12,014.22, leaving $1,378.28 unpaid. 


4. The informal complaint was filed within 90 days of accrual 
of the cause of action. 


CONCLUSIONS 


It is undisputed that complainant Reynolds sold cattle to re- 
spondent Hanes for an agreed price of $13,392.50, and received 
$12,014.22, leaving $1,378.28 of the price unpaid. 


The dispute in this proceeding is over what was said in certain 
phone calls after 67 of the cattle had been delivered to a market 
in Greeley, Colorado, for respondent Hanes. 


The investigation report contains an affidavit of Reynolds stat- 
ing in substance that: Hanes complained that six cows were too 
old and thin and asked if he could sell all 67 cattle in Reynolds’ 
name; Reynolds told Hanes that he was not authorized to sell the 
cattle in his (Reynolds’) name; Reynolds offered to arrange to 
have the cattle picked up, and to accept return of them, if Hanes 
did not like them; Hanes did not accept this offer to rescind the 
sale; Hanes later refused to pay Reynolds’ draft on him and gave 
no other explanation for this except that the amount of the draft 
reflected an error in the bill for trucking the cattle; up to De- 
cember 5, 1969, the date on which the affidavit was made, Hanes 
never indicated to Reynolds that he rejected the cattle or refused 
to pay the balance due for them. 


The investigation report also contains an affidavit of Hanes 
stating in substance that: the day 67 of the cattle were delivered, 
Hanes communicated a rejection of them to Reynolds by tele- 
phone; two days later Reynolds by telephone authorized Hanes 
to sell the 67 cattle for his (Reynolds’) account; on the third day 
after the cattle had been delivered Hanes sold the cattle for 
Reynolds’ account and Reynolds received the net proceeds of the 
sale. 


The investigation report also contains an undated letter signed 
by Hanes, and sent to Reynolds, which reads as follows: 


I checked with Producers [the market where Hanes had 
received delivery of the cattle and had later sold them] on 
the weight, each sheet was figured separate. So it looks OK. 
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Lee, I need the original cost sheet on the cattle. I will see 
how this thing figures out. I can’t see how they lose this much 
after gaining over 2,000 lbs. 


I need 900 to 1,000 hd. of hfrs. weighing 400 to 500+ but 
we better try to settle this first. 


This letter corroborates Reynolds’ version of the facts and is 
completely inconsistent with Hanes’ version. If, as Hanes said, 
Hanes had rejected the cattle and Reynolds had authorized the 
cattle to be sold for his account, and Hanes had done so and sent 
the net proceeds to Reynolds, why would Hanes he concerned about 
the original cost of the cattle or about any loss on the sale? Hanes’ 
concern with the original cost of the cattle and why money was 
lost on the resale, is consistent only with Reynolds’ version, that 
Hanes regarded the cattle as his own and had not rejected them, 
and that Hanes’ refusal to pay Reynolds’ draft on him was for 
reasons other than a belief that the cattle were not as represented. 
Hanes had ample notice that letter was in the record in this 
proceeding and had ample opportunity under the “shortened” 
procedure to give another explanation of that letter, but did not 
do so. 


Failure to pay the full purchase price for livestock purchased in 
commerce is a violation of the Act unless such failure is justified. 
Grischott v. Willard, 28 A.D. 423 (1969). 


Respondent Hanes’ reselling 67 of the cattle before communicat- 
ing a notice of rejection of them, constituted an exercise of do- 
minion and control and an acceptance of them. Southwest Cattle 
Co. v. Betts, 28 A.D. 426 (1969). See Leon Marz v. Clifford Clark, 
29 A.D. 780 (1970). 


As for the 12 cattle never delivered to respondent, the investiga- 
tion report contains Reynolds’ affidavit that Hanes authorized 
these to be sold to someone else. Hanes did not contradict this de- 
spite ample opportunity to do so under the “shortened” procedure. 
Reynolds did sell those cattle and the amount of reparation 
awarded herein reflects a credit to respondent for the proceeds 
of that sale. 


Respondent Hanes described himself as a “dealer in livestock” 
in his affidavit which is in the investigation report, and in the 
transaction involved in this proceeding he acted as a dealer. It 
has been held that a person can be subject to the Act in one 
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isolated transaction, Herzog v. Jarvis and Randall, 29 A.D. 694 
(1970), and that a dealer is subject to the jurisdiction of the Sec- 
retary under the reparation provisions of the Act. John F. Lizer 
v. Lowell W. Peters, 29 A.D. 402 (1970). A purchase of livestock 
in one state with intent to resell them in another state was found 
to be in “commerce” and subject to the jurisdiction of the Secre- 
tary under the Act in Winter v. Duff et al., 22 A.D. 1277 (1968). 
See Newland v. Martin, 30 A.D. 1443 (1971). 


ORDER 


Within 30 days from the date of this order, respondent Robert 
Hanes shall pay to Joseph J. Wurst, Administrator of the Estate 
of Lee Reynolds, deceased, the sum of $1,378.28, together with 
interest thereon at the rate of 8% per annum, from September 1, 
1969, until paid. 


Copies hereof shall be served on the parties. 


(No. 15,098) 


In re DONALD L. OBERLE, BERNARD SUESS, and HOWARD A. SHOL. 
P&S Docket No. 4630. Decided March 29, 1973, as to Oberle 
and Suess. 


Consent order — Suspension 


Respondents Donald L. Oberle and Bernard Suess have consented to the is- 
suance of the order herein for violations of the Act and regulations in 
connection with accounts and records and weights, and said respondents 
are suspended as registrants under the Act for 15 days. The complaint 
as to respondent Shol will be disposed of in a separate order. 


James E. Andrews, for complainant. 
Donald D. Alsop, New Ulm, Minnesota, and C. T. ‘Tad’ Sanders, Kansas 
City, Missouri, for respondents Donald L. Oberle and Bernard Suess. 


Decision by Donald A. Compbell, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on March 21, 1972, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondents with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 
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On March 16, 1973, respondents Donald L. Oberle and Bernard 
Suess filed an amended answer in which they admit the jurisdic- 
tional allegations pertaining to them in the Complaint, neither 
admit nor deny the remaining allegations, waive oral hearing 
and the report of the Hearing Examiner, and consent to the 
issuance of a specified order with findings of fact and conclusions, 
for the purposes of this proceeding only, based upon the allega- 
tions contained in the Complaint. Complainant has recommended 
that the order consented to by respondents Donald L. Oberle and 
Bernard Suess be issued. 


Respondent Howard A. Shol has failed to file an answer in this 
proceeding. Under the provisions of subsections (b) and (c) of 
section 202.9 of the Rules of Practice Governing Proceedings 
Under The Packers and Stockyards Act, such failure to file an 
answer constitutes an admission of the allegations in the Com- 
plaint and a waiver of hearing, respectively. The charges in the 
complaint against respondent Howard A. Shol will be disposed of 
in a separate order. 


FINDINGS OF FACT 


1. (a) Donald L. Oberle, hereinafter referred to as respondent 
Oberle, and Bernard Suess, hereinafter referred to as respondent 
Suess, are partners, doing business as Sleepy Eye Auction Market, 
with their principal place of business located at Sleepy Eye, 
Minnesota. 


(b) Respondents Oberle and Suess are, and at all times ma- 
terial herein were: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, and as a market 
agency to buy and sell livestock in commerce. 


2. Respondents Oberle and Suess, on or about July 18, 1970, in 
a transaction involving the sale of 96 head of cattle in commerce 
to Donald Flanigan, Mapleton, Iowa, sold said cattle on the basis 
of false and incorrect weights obtained by adding an arbitrary 
number of pounds to the weights at which the cattle had been pur- 
chased. Respondents Oberle and Suess represented the purchase 
weights of the cattle as totalling 42,145 pounds, when, in fact, the 
purchase weights of the said cattle totalled only 41,655 pounds. 
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8. Respondents Oberle and Suess, on or about July 21, 1970, in 
a transaction involving the sale of 90 head of cattle in commerce 
to Donald Flanigan, Mapleton, Iowa, and Ernest Wiebers, Schles- 
wig, Iowa, sold said cattle on the basis of false and incorrect 
weights obtained by adding an arbitrary number of pounds to the 
weights at which the cattle had been purchased. Respondents 
Oberle and Suess represented the purchase weights of the cattle 
as totalling 40,765 pounds, when, in fact, the purchase weights of 
the said cattle totalled only 40,045 pounds. 


4. Respondents Oberle and Suess, on or about August 8, 1970, 
in a transaction involving the sale of 41 head of cattle in commerce 
to Donald Flanigan, Mapleton, Iowa, sold said cattle on the basis 
of false and incorrect weights obtained due to the adding by re- 
spondents Oberle and Suess of an arbitrary number of pounds to 
the weights at which the cattle had been purchased. Respondents 
Oberle and Suess represented the purchase weights of the 92 head 
of cattle from which the 41 head involved in this transaction were 
taken as totalling 42,610 pounds, when, in fact, the purchase 
weights of the said cattle totalled only 41,970 pounds. Respondents 
Oberle and Suess represented the average purchase weight of the 
cattle as 463 pounds per head when, in fact, the average purchase 
weight was only 456 pounds per head. 


5. Respondents Oberle and Suess, in connection with the trans- 
actions referred to in Findings of Fact 2, 3, and 4 above, issued 
sales invoices showing the said false and incorrect weights as the 
weights of the cattle. There were no explanations on the invoices 
to indicate how the weights shown on the invoices were obtained 
and the purchasers of the cattle had no knowledge that such 
weights had been obtained by adding an arbitrary number of 
pounds to the weights at which the cattle had been purchased. 
Copies of such sales invoices were made a part of the accounts and 
records of respondents Oberle and Suess. 


6. Respondents Oberle and Suess, in connection with the trans- 
actions referred to in Findings of Fact 2, 3, and 4 above, received 
and accepted from the buyers payments for the said cattle based 
on the said false and incorrect weights. 


7. Respondent Oberle, in connection with sales of livestock, in 
commerce, in the transactions referred to in Findings of Fact 
2, 8, and 4 above, knowingly misrepresented the place of origin of 
the cattle sold in said transactions in that respondent Oberle rep- 
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resented to the buyers that the cattle had been purchased and 
shipped from a ranch near Enid, Oklahoma, when in fact they had 
been purchased from Owen Bros. Livestock Commission Co., Inc., 
in Texarkana, Texas. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, 4, 5 and 
6 herein, respondents Oberle and Suess have wilfully violated sec- 
tion 312(a) of the Act, (7 U.S.C. 218(a)), and section 201.55 of 
the regulations (9 CFR 201.55). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondents Oberle and Suess have wilfully violated section 312 (a) 
of the Act, supra. 


Inasmuch as respondents Oberle and Suess have consented to 
the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondents Donald L. Oberle and Bernard Suess, individually 
and as partners with each other or with other persons, shall cease 
and desist from: 


1. Misrepresenting to purchasers the place of origin of live- 
stock sold or offered for sale in commerce; 


2. Selling livestock in commerce on the basis of false and in- 
correct weights; 


3. Issuing invoices in connection with the sale of livestock in 
commerce showing weights other than the true and correct weights 
of the livestock, without explanation threeon; and 


4. Charging and collecting for livestock sold in commerce on 
the basis of false and incorrect weights. 


Respondents Donald L. Oberle and Bernard Suess are suspended 
as registrants under the Act for a period of 15 days. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 
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DISMISSAL — ON RECOMMENDATION OF COMPLAINANT 


(No. 15,099) 


CHARLES YOUNT, d/b/a TENNESSEE LAND AND CATTLE Co. v. H. 
L. GOFF and L. C. EASTERLING. P&S Docket No. 4658. (Repa- 
ration). In order issued March 6, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,100) 


In re CENTRAL MONTANA AUCTION, INC. P&S Docket No. 4698. 
(Disciplinary). In order issued March 22, 1978, by Donald 
A. Campbell, Judicial Officer. 





LIST OF DECISIONS REPORTED 


MARCH 1973 
AGRICULTURE DECISIONS 
Perishable Agricultural Commodities Act, 1930 


APACHE DISTRIBUTORS v. LEONARD O’DAY COMPANY. 
PACA Docket No. 2-2198. Purchaser — Actual — 
Statute of Frauds — Not applicable — Liability — 
Reparation 


BANNWORTH Bros. LA JOYA LAKE PRODUCE COMPANY 
v. Ray Bott Company. PACA Docket No. 2-2816. 
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JOE PHILLIPS, INC. v. BLAND DISTRIBUTING COMPANY. 
PACA Docket No. 2-2917. Default . 
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KInG SALAD Avocapo Co., INc. v. B & B PropUCE Com- 
PANY. PACA Docket No. 2-2882. Default 


L. R. HamiutTon, INc v. R.T.C. CORPORATION. PACA 
Docket No, 2-2923. Default 


LOMBARDO FrRuIT & PRODUCE Co. v. OATES Bros. FRUIT 
& Propuce Co. PACA Docket No. 2-2887. REPa- 
ration order 


Lusk PropUCcCE COMPANY v. H. H. EVON COMPANY. 
PACA Docket No. 2-2774. Dismissal — Settlement 


M & M BANANA COMPANY, INC. v. BLAND DISTRIBUTING 
Company. PACA Docket No. 2-2916. Default 


M. Rot & Sons, INc. v. MEYER PropuceE. PACA 
Docket No, 2-2922. Default 


McALLEN FRUIT AND VEGETABLE COMPANY v. KELLOGG 
GREENHOUSE AND PropucE Co. PACA Docket 
No. 2-2900. Reparation order 


MAINE PACKERS, INC. v. MAINE BANANA CORPORATION. 
PACA Docket No. 2-2885. Order for undisputed 
amount 


MAYER-VALENZUELA PropUCE v. UNITED MELON Dis- 
TRIBUTORS. PACA Docket No. 2-2904. Default 


MEL FINERMAN Co., INC. v. DON’S WHOLESALE PRODUCE, 
Inc. PACA Docket No. 2-2918. Default 


METTLER, REYNOLD M. v. OVERSEAS INTERNATIONAL 
Fruit Corp. PACA Docket No. 2-2898. Default 


Mo-Bo ENTERPRISES, INC. v. MILFORD PACKING CO., 
Inc. PACA Docket No. 2-2629. Dismissal — 
Settlement 


Morrow Propuce Co. v. FARMERS EXCHANGE. PACA 
Docket No. 2-2892. Default 


MurPHY TOMATO Co., INC. v. RALPH EWARD REEVES 
WHOLESALE PropucE Co. PACA Docket No. 2-2897. 
Default aii 


MUTUAL VEGETABLE SALES v. LEONARD O’Day CoM- 
PANY and/or GILLSON BROKERAGE Co., INc. PACA 
Docket No. 2-2200; Writu1aAL B. HUBBARD v. 
LEONARD O’DAy COMPANY and/or GILLSON BRo- 
KERAGE Co., Inc. PACA Docket No. 2-2291; F. H. 
HOGUE PRODUCE Co. v. LEONARD O’DAY COMPANY 
and/or GILLSON BROKERAGE Co., INc. PACA Docket 
No. 2-2202; R. T. ENGLUND COMPANY v. LEONARD 
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O’Day COMPANY and/or GILLSON BROKERAGE Co., 
Inc. PACA Docket No. 2-2203; WiLttiAM B. Hus- 
BARD v. LEONARD O’DAY COMPANY and/or GILLSON 
BROKERAGE Co., INc. PACA Docket No. 2-2251. 
Purchases — By person appearing as agents—Per- 
mission by principal — Estoppel — Liability—Rep- 
aration awarded to complainants against respond- 
ent Leonard O’Day Company — Dismissed as to 
respondent Gillson Brokerage Co., Ince. 


NEIMAN, HERBERT WILLIAM, d/b/a NEIMAN BROTHERS. 
PACA Docket No. 2-2733. Failure to pay — Revo- 
cation of license 


NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. SID- 
NEY SANDLER, INC. PACA Docket No. 2-2377. Con- 
tract — Breach of — Damages — Burden of 
proof — Failure to sustain — Liability to certain 
assignors — Reparation 


NOGALES TOMATO Co., INC. v. REDDY BRAND PACKERS, 
Inc. PACA Docket No. 2-2494. Contract — Breach 


of — Invoice price — Reparation for amount with- 
held 


OUELLETTE, GERARD v. NuU-Way .Foop Propucts, INc. 


PACA Docket No. 2-2908. Default 


PALOMO PRODUCE & TRUCKING Corp. PACA Docket No. 
2-2708. Failure to pay — Revocation of license 


Pik’pD RITE, INC. v. GARM L. BAUM. PACA Docket No. 
2-2903. Order for reparation 


PITTSBURGH BANANA Co. PACA Docket No. 2-2734. Pur- 
chase price — Failure to pay —Wilful, flagrant 
and repeated violations — Publication of facts 


RALA SINGH FARMS v. E. ARMATA, INC. PACA Docket 
No. 2-2650. Contract — Breach of — Good de- 
livery standards — Resale — Prompt and proper — 
Net value of goods delivered — Damages — Rep- 
aration for balance due 


SOUTHLAND PRODUCE Co. v. RICH-ED FRANK AND SON 
Co. PACA Docket No. 2-2671. Failure to pay — 
Bankruptcy petition — Creditor in — Not a bar to 
reparation proceeding — Liability — Reparation 

Souza Bros. PACKING Co. v. HARRY’S PRODUCE, INC. 
PACA Docket No. 2-2895. Default 


Tasty Snacks, INc. PACA Docket No. 2-2767. Failure 
to pay — Publication of facts — Revocation of 
license ............. 





674 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A. D. 674 


AGRICULTURE DECISIONS—Cont. 


Perishable Agricurltural Commodities Act, 1930 — Cont. 
UNIVERSAL FRuIT COMPANY, INC. v. WAUKEGAN PRO- 
DUCE COMPANY. PACA Docket No. 202909. Default 


WASHINGTON FRUIT & PRODUCE Co. v. FruIT GROWERS 
SERVICE SALES, INc. PACA Docket No. 2-2524. 
Contract terms — Broker — Burden of proof — 
Failure to sustain — Liability for unpaid balance 


THE WHOLESALE PRODUCE INDUSTRY OF PITTSBURG, 
Inc, v. Bint ReEcuPeRO Propuce Co. PACA Docket 
No. 2-2857. Default 


ZIMMERMAN, JOSEPH C. v. GEO R. JACKSON, INc. PACA 
Docket No. 2-2523. Agent — Negligence of — Delay 
in transit — Damages — Liability — Reparation 


(No. 15,101) 


BANNWORTH Bros. LA JOYA LAKE PRODUCE COMPANY v. RAY BOLL 
COMPANY. PACA Docket No. 2-2816. Decided March 1, 1978. 


Order vacating stay order 


The order staying the order of January 17, 1973, is vacated and the repa- 
ration awarded in the order of January 17, 1973, shall be paid within 
80 days from the date hereof. 


Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued on January 17, 1973, awarding reparation to complain- 
ant in the amount of $3,116.00. A copy of this order was served 
upon respondent on January 23, 1973. In a letter sent from a new 
address, respondent indicated a copy of the formal complaint had 
not been received. In light of this, respondent was given an op- 
portunity to file a motion to reopen after default in the filing of 
an answer pursuant to section 47.25(e) of the rules of practice (7 
C.F.R. 47.25(e)). Accordingly, the order of January 17, 1978, 
was stayed on February 1, 1978, pending the issuance of a further 
order in this proceeding. 


On February 16, 1973, the Fruit and Vegetable Division of the 
Department received a letter from respondent concerning this 
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matter. This document does not qualify as a motion to reopen the 
proceeding. Accordingly, the stay order of February 1, 1973, is 
vacated and the order of January 17, 1973, is reinstated. The 
reparation awarded in that order shall be paid within 30 days 
from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 15,102) 


BEST PAK POTATO Co., INC. v. LOUIS M. PALOMO WHOLESALE PRO- 
DUCE. PACA Docket No. 2-2416. Decided March 1, 1973. 


F.o.b. transaction — Burden of proof — Failure to sustain — Delivered sale — 
Freight charges — Reparation for balance due 


Where the transaction was a delivered sale, respondent is liable to com- 
plainant for the contract price, less freight charges paid by respondent 
and the allowance granted by complainant, or a total of $2,077.75, of 
which reparation of $2,063.75 has already been awarded complainant 
as the undisputed amount. This leaves an amount due complainant of 
$14.00 for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requested 
reparation from respondent in the amount of $2,873.75 in connec- 
tion with a transaction in interstate commerce involving a van of 
potatoes. 


A copy of the formal complaint was served upon respondent, 
who filed an answer admitting liability for $2,063.75, but in sub- 
stance denying any further liability. On March 21, 1972, an order 
was entered against respondent requiring the payment of the un- 
disputed amount of $2,063.75, with interest at the rate of 8 per- 
cent per annum from July 1, 1971, until paid, pursuant to section 
7(a) of the Act (7 U.S.C. 499g(a)). Respondent’s liability for 
the disputed amount was left for subsequent determination in this 
proceeding. 
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Although the amount claimed exceeds $1,500, the parties waived 
oral hearing and the shortened procedure provided in the rules of 
practice (7 C.F.R. 47.20) is applicable. Pursuant to such pro- 
cedure, complainant filed an opening statement. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Best Pak Potato Co., Inc., is a corporation 
whose address is Box 36, Sugar City, Idaho. 


2. Respondent, Louis M. Palomo, is an individual, doing busi- 
ness as Louis M. Palomo Wholesale Produce whose address is 
2520 Airline Drive, Houston, Texas. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On or about May 4, 1971, in the course of interstate com- 
merce, complainant sold to respondent a van of potatoes, consisting 
of 1000 50-pound cartons, for a total price of $3,150.00, delivered 
Houston, Texas. Pursuant to such contract, shipment was made 
by complainant to respondent, but such shipment was never re- 
ceived by the latter. 


4. The contract was negotiated by Jimmie Shmon, a broker at 
Houston, Texas. Said broker issued and sent to the parties a con- 
firmation, dated May 4, 1971, showing that the sale of that date 
between the parties herein was on a delivered basis. 


5. On or about June 8, 1971, complainant shipped from Sugar 
City, Idaho, to respondent at Houston, Texas, the potatoes in- 
volved. This was a replacement shipment, in lieu of the shipment 
mentioned above, which respondent did not receive. Upon arrival, 
respondent accepted the second shipment of potatoes. 


6. Complainant agreed to an allowance of $27.25 on the ship- 
ment. 


7. The formal complaint was filed on October 8, 1971, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The main issue in this case is whether complainant sold the 
potatoes involved herein on an f.o.b. basis or agreed to sell them 
on a delivered basis. The difference between the amount that would 
be due under the alleged f.o.b. contract and the allowance com- 
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plainant granted is $2,873.75, which is the amount complainant 
claims in this proceeding. 


Complainant alleges that the potatoes were sold to respondent 
on June 3, 1971, on an f.o.b. basis. As we have held on many oc- 
casions in the past, the moving party, complainant here, has the 
burden of proving the terms and conditions of the contract relied 
upon. Suntop Brand, Inc. v. Adams Fruit and Importing Co., 15 
A.D. 1234; Stewart Produce Co. v. J. R. Witt Produce Co., 19 A.D. 
1195. The only evidence complainant has submitted in support of 
its allegation is a copy of its “corrected invoice,” dated June 30, 
1971, which shows that an allowance was granted and indicates 
that the sale was made on an f.o.b. basis. 


Respondent denies in his answer that the sale was an f.o.b. 
transaction and alleges that the sale was made on a delivered 
basis. As evidence of the terms of sale, respondent offers the buy- 
er’s copy of a broker’s memorandum of sale, dated May 4, 1971, 
and signed by Jimmie Shmon as broker. This exhibit shows that 
on May 4, 1971, the complainant and respondent entered into a 
contract of purchase and sale for 1000 50-pound cartons of po- 
tatoes, of the same specifications and at the same prices as alleged 
in the complaint, but that such sale was made on a delivered basis. 
As an explanation for the time period between the date of the 
confirmation, May 4, 1971, and the date complainant alleges the 
sale took place, June 3, 1971, respondent states that he failed to 
get delivery of the potatoes purchased by him under the contract 
of May 4 and that the shipment by complainant on June 3 was a 
replacement shipment under the May 4 contract and not a sepa- 
rate transaction. 


In its opening statement complainant did not submit any evi- 
dence to refute the allegations of respondent’s answer. In light 
of this fact and in consideration of the contents of the broker’s 
memorandum of sale, we conclude that the complainant has failed 
to prove by a preponderance of the evidence that the sale was 
made on an f.o.b. basis. We further conclude on the record before 
us, that the sale between the parties took place on May 4, 1971, on 
a delivered basis, and not on June 3, 1971, on an f.o.b. basis, as 
alleged by complainant. 


Section 46.43(p) of the regulations (7 C.F.R. 46.48(p)) de- 
fines the term “delivered sale,” in part, as follows: “[Produce] 
is to be delivered by the seller . . . at the market in which the buyer 
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is located, . . . free of any and all charges for transportation or 
protective service”. Accordingly, the respondent is liable to com- 
plainant for the contract price of the potatoes he accepted less any 
freight charges he had paid in connection with this transaction. 
The respondent has offered evidence showing that he paid freight 
charges totaling $796.00 on the shipment in dispute. Complainant 
has offered no evidence to refute this alleged freight payment. 


On the basis of the foregoing, we conclude that respondent’s 
failure to pay complainant the delivered contract price of $3,150.00 
less freight charges of $796.00 paid by respondent and the allow- 
ance of $276.25 granted by complainant, or a total of $2,077.75, 
is a violation of section 2 of the act. Reparation has already been 
awarded for the undisputed amount of $2,063.75. This leaves a 
total of $14.00 which should be awarded to complainant as repa- 
ration, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $14.00, with interest thereon 
at the rate of 8 percent per annum from July 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,103) 


MAINE PACKERS, INC. v. MAINE BANANA CORPORATION. PACA 
Docket No. 2-2885. Decided March 1, 1973. 


Order for undisputed amount 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 


Complainant pro se. 
Respondent pro se. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,423.50, in connection 
with a shipment of potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
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report of investigation were served upon respondent, and respond- 
ent filed an answer thereto, admitting the transactions as alleged, 
but denying liability for the full amount claimed. In its answer, 
respondent admits owing complainant the sum of $917.00. 


It is provided in Section 7(a) of the Act (7 U.S.C. 499g) in 
part, as follows: 


“|. .If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the complaint 
as damages, the Secretary .. . may issue an order directing 
the respondent to pay to the complainant the undisputed 
amount on or before the date fixed in the order...” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$917.00. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
8 percent per annum from August 1, 1972, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 


the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 15,104) 


RALA SINGH FARMS v. E. ARMATA, INC. PACA Docket No. 2-2650. 
Decided March 1, 1973. 


Contract — Breach of — Good delivery standards — Resale — Prompt and 
proper — Net value of goods delivered — Damages — Reparation for balance 
due 


Where complainant breached the contract and where respondent accepted the 
lettuce in issue, respondent is liable to complainant for the difference 
between the value of the lettuce delivered and the value of the lettuce 
contracted for, or a total of $325.18, for which reparation is awarded 
complainant. 


Complainant pro se. 
Respondent pro se. 
Peter Keltch, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,387.11 in con- 
nection with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 C.F.R. 47.20) is 
applicable. Pursuant to such procedure, complainant submitted an 
opening statement and respondent filed an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Rala Singh, doing business as 
Rala Singh Farms, whose address is P. O. Box 908, Glendale, 
Arizona. 


2. Respondent, E. Armata, Inc., is a corporation whose address 
is 114-117 Hunts Point Terminal Market, Bronx, New York. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


8. On or about March 22, 1972, in the course of interstate com- 
merce, complainant sold to respondent one carload of lettuce con- 
sisting of 980 cartons of 2-dozen size lettuce at the agreed price 
of $2.90 per carton plus $.30 per carton for cooling or a total 
price of $3,136.00, f.o.b. Glendale, Arizona, for shipment to re- 
spondent at Bronx, New York. 


4. The contract of sale was negotiated through Frank Armata 
of Phoenix, Arizona, who issued a memorandum of sale in con- 
nection with the transaction. 


5. On March 22, 1972, complainant shipped the lettuce involved 
herein in car SRFC 1100 from Glendale, Arizona, to respondent at 
Bronx, New York. 
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6. The carload of lettuce arrived at destination on March 28, 
1972, at 3:30 a.m. and was placed at 4:00 a.m. 


7. On March 30, 1972, at 5:30 a.m., respondent secured a Fed- 
eral inspection in regard to the lettuce delivered. Such inspection 
showed the following: “Grade defects average 6%. Generally 
fresh and crisp. 1 to 5 heads per carton average 11% damage by 
discoloration following freezing. 2 to 6 decayed heads in most 
cartons, none in some, average 11%. Damage by rib discoloration 
average 3%. Damage by tipburn, 1 to 2 decayed heads in most 
cartons, none in many, average 4% decay.” 


8. Respondent sold the lettuce involved herein for gross pro- 
ceeds of $3,001.75 and rendered an accounting and net proceeds 
of $748.89 to complainant in connection with this transaction. 


9. A formal complaint was filed on June 26, 1972, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although it shipped, and respondent 
accepted, the kind, quality, grade, and size of commodity con- 
tracted for, respondent has paid only $748.89 in connection with 
this transaction, leaving a balance due of $2,387.11. Complainant 
submits that since the car of lettuce was not inspected until 4914 
hours after arrival at destination, respondent accepted the lettuce 
tendered; that respondent’s right of rejection was not exercised 
within a reasonable time. Complainant contends that “cars not 
inspected within 24 hours after the intended consignee knows or 
has notice that the same has arrived shall be considered as ac- 
cepted, and must be paid for at the invoice price’. Respondent 
denies that the lettuce fulfilled contractual specifications and sub- 
mits that the lettuce did not meet good delivery standards. Re- 
spondent contends that it did not accept the lettuce delivered, 
but advised complainant orally that it would handle the car for 
complainant’s account. Respondent alleges complainant agreed to 
such an arrangement. 


Upon viewing the evidence submitted, it is evident that re- 
spondent did not clearly indicate to complainant that the lettuce 
tendered had been rejected within a reasonable time. A reasonable 
time for rejecting shipments of vegetables delivered by rail has 
been construed as not to exceed 24 hours after notice of arrival 
and the car has been placed in a location where the produce is 
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made accessible for inspection (7 C.F.R. 46.2(cc) (2)). More- 
over, respondent has not shown that it had authority to sell the 
lettuce for complainant’s account on a consignment basis. We find 
that such action on the part of respondent constitutes an accept- 
ance of the lettuce delivered. Having accepted the lettuce, re- 
spondent is liable for the contract purchase price, less provable 
damages resulting from any breach of contract by complainant. 
The burden of proving a breach of contract and the damages re- 
sulting therefrom is on respondent. 


In support of its position, respondent has submitted a letter 
from a Department research plant pathologist which states as 
follows: “All in all, it is my opinion that the damages from the 
condition factors reported on the inspection certificate would 
easily have exceeded a total of 20% if the inspection was made 
March 28”. Thus, respondent has submitted probative evidence 
that condition defects in excess of the 15% tolerance permitted in 
the good delivery standards were present in the lettuce at the 
time of arrival and placement (See 7 C.F.R. 46.44(a) (2) ). There- 
fore, we find that respondent has shown a contractual obligation 
which was breached by complainant. 


Turning to the issue of damages, it is noted that respondent 
must show such damages resulting from complainant’s breach to 
be the difference between the value of the goods actually delivered 
and the value of goods conforming to contractual specifications. 
After the breach, it is necessary that prompt and proper resale of 
the goods be effectuated to show the value of the goods delivered. 
We find respondent did make a prompt and proper resale, and, in 
light of this, respondent has claimed the net value of the lettuce 
delivered to have been $748.89, with resultant damages to re- 
spondent of $2,887.11. However, in order to reach this net amount 
of $748.89 which respondent remitted to complainant, it is noted 
that respondent made deductions of $25.00 for inspection of the 
lettuce and $300.18 for commission from the gross amount re- 
ceived for the lettuce. We find respondent improperly deducted 
such fees and, accordingly, there is now due and owing complain- 
ant from respondent a total of $325.18. Respondent’s failure to 
pay this amount promptly is a violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $325.18, with interest thereon 
at the rate of 8 percent per annum from May 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 


(No, 15,105) 


In re PITTSBURGH BANANA Co. PACA Docket No. 2-2734. Decided 
March 5, 1973. 


Purchase price — Failure to pay — Wilful, flagrant and repeated violations — 
Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act and 
regulations by failing to pay for perishable agricultural commodities 
as found herein, the facts and circumstances thereof shall be published. 


James W. Patton, for complainant. 
Respondent pro se. 
Harry S. McAlpin, Chief Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Proposed Order of Administra- 
tive Law Judge Harry S. McAlpin, filed February 1, 1973, is here- 
by adopted and issued as the final Decision and Order of the Ju- 
dicial Officer in the proceeding captioned above. 


ADMINISTRATIVE LAW JUDGE'S 
RECOMMENDED DECISION AND ORDER — DEFAULT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), herein- 
after called the Act. It was instituted by a complaint filed on 
October 13, 1972, in which the respondent was charged with com- 
mitting willful, flagrant and repeated violations of Section 2 of 
the Act. 


Copy of the Complaint and of the Rules of Practice were served 
on Respondent on October 16, 1972. It was notified in writing 
that an Answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute an admission of such 
allegations and waiver of hearing. 


Respondent has filed nothing. 
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On December 22, 1972, Complainant filed a recommendation 
that the Order proposed below be issued. Judge Harry S. McAlpin, 
Office of Administrative Law Judges, United States Department 
of Agriculture, to whom the proceeding has been assigned, issued 
a Recommended Decision, without further investigation or hear- 
ing, pursuant to Section 47.30(c) of the Rules of Practice (7 CFR 
47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Pittsburgh Banana Co., is a Pennsylvania corpo- 
ration whose last known business address is 2235 Broadway, 
Pittsburgh, Pennsylvania 15216. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 000655 was issued to respondent on September 15, 1930. This 
license had been renewed annually but terminated on September 
15, 1972, when respondent failed to renew it. This license was 
suspended automatically at the close of business on March 7, 1972, 
pursuant to Section 7 of the Act (7 USC 499g), when respondent 
failed to satisfy the reparation awards issued in PACA Docket 
Numbers 2-2432 and 2-2433. Respondent corporation was adjudi- 
cated a bankrupt on February 4, 1972. 


8. During the period January 1971 through January 1972, re- 
spondent purchased, received in interstate and foreign commerce, 
and accepted without complaint, 23 lots of bananas, being a 
perishable agricultural commodity, from four sellers, but failed to 
make full payment promptly of the agreed purchase prices, the 
unpaid balances totaling $31,012 approximately, the details of 
which are set forth in the Complaint filed herein. 


4. Two of the sellers from whom respondent made said pur- 
chases filed formal reparation complaints against the respondent. 
As a result, the Judicial Officer of the U. S. Department of Agri- 
culture issued reparation awards against the respondent officially 
reported in 31 A.D. (Agriculture Decisions) 148 and 31 A.D. 149, 
dated January 31, 1972, in the amounts of $4,765.40 and $5,932.65, 
respectively. These said awards have not been satisfied. 


5. The Acts of the respondent in failing to make full payment 
promptly of the agreed purchase prices, as found in finding num- 
ber 3 hereof, constitute willful, repeated, and flagrant violations 
of Section 2 of the Act (7 USC 499b). 
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6. By notice in writing dated June 18, 1972, respondent was 
given opportunity to demonstrate or achieve compliance with all 
lawful requirements of the Act relating to the allegations of the 
complaint, which it has failed to do. 


PROPOSED ORDER 


The finding contained herein that respondent has committed 
willful, flagrant and repeated violations of Section 2 of the Act 
(7 USC 499(b)) and the facts and circumstances thereof shall be 
published. 


This order shall take effect on the eleventh day after the date 
hereof. 


Copies hereof shall be served upon the parties. 


(No. 15,106) 


In re TASTY SNACKS, INC. PACA Docket No. 2-2767. Decided 
March 5, 19738. 


Failure to pay — Publication of facts — Revocation of license 


Where respondent wilfully, flagrantly and repeatedly violated the Act and 
regulations as found herein, the facts and circumstances of such vio- 
lations shall be published and the license of respondent under the Act 
is revoked. 


Moulton S. Dowler, Jr., for complainant. 
Respondent pro se. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Proposed Order of Administra- 
tive Law Judge John A. Campbell filed January 19, 1973, is here- 
by adopted and issued as the final Decision and Order of the 
Judicial Officer in the proceeding captioned above. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION AND 


ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
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seq.), hereinafter called the Act. It was instituted by a complaint 
filed on November 10, 1972, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. Respondent was charged with willful, flag- 
rant, and repeated violations of Section 2 of the Act (7 U.S.C. 
499b) for alleged failure to make full payment promptly of the 
agreed purchase prices for shipments of potatoes in interstate 
commerce. 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were forwarded to Respondent by the 
Hearing Clerk by certified mail on November 10, 1972. These 
documents were returned by the Post Office Department marked 
“unclaimed”. In accordance with section 47.4 of the Rules of 
Practice (7 C.F.R. 47.4), the Hearing Clerk, on December 5, 
1972 posted by regular mail the complaint, Rules and letter of 
service to Respondent. Said documents were not returned. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. In addition, the complaint directed Respondent’s atten- 
tion to Sections 47.30 and 47.32(a) of the Rules of Practice (7 
CFR 47.30; 47.32(a)), which specify, among other things, the 
time for filing an Answer, the contents of an Answer, the effect 
of failure to file an Answer, and the effect of failure to request an 
oral hearing. 


Respondent having failed to file an answer, Complainant filed 
a motion on January 9, 1973, for issuance of a Report, without 
further investigation or hearing pursuant to Section 47.30(c) of 
the Rules of Practice (7 CFR 47.30(c)), and the matter was 
referred to Administrative Law Judge John A. Campbell. 


Accordingly the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer, are adopted 
and set forth herein as the proposed findings of fact. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Tasty Snacks, Inc., is a Washington corpora- 
tion, whose last known business address is P. O. Box 666, Van- 
couver, Washington 98660. 
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2. Pursuant to the licensing provisions of the Act, license num- 
ber 720224 was issued to respondent on August 12, 1971. This 
license terminated on August 12, 1972, its first anniversary date, 
when respondent failed to renew it. This license was suspended 
automatically at the close of business on May 2, 1972, when re- 
spondent failed to satisfy a reparation award issued in PACA 
Docket 2-2446. 


8. During the period June 1971 through January 1972, respond- 
ent purchased, received in interstate commerce and accepted with- 
out complaint, 43 lots of potatoes, being a perishable agricultural 
commodity, from six sellers, but failed to make full payment 
promptly of the agreed purchase prices, the unpaid balance total- 
ing $44,617.73. The details of these transactions are as follow: 
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4. All of the sellers listed above filed formal reparation com- 
plaints against respondent. As a result, the Judicial Officer issued 
reparation awards against respondent as set forth below: 


Transaction PACA Date Amount 
Numbers (s) Docket No. Citation Issued of Award 


1 through 10 2-2446 31 AD 366 2-2-72 $11,848.18 
31 AD 464 3-2-72 Stay order 

31 449 3-27-72 Order vacating 

Stay order 

11 through 16 2-2607 31 6-14-72 $2,069.35 
17 and 18 2-2662 31 8-10-72 $14,650.10 
19 2-2660 31 8-11-72 $1,199.50 

20 2-2661 31 8-10-72 $5,037.37 

21 through 43 2-2659 31 8-10-72 $9,813.23 


As of this date these awards remain unpaid. 


PROPOSED CONCLUSIONS 


The acts of Respondent in failing to make full payment promptly 
of the agreed purchase prices, as set forth in paragraph 3 of the 
proposed findings, constitute willful, flagrant, and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b). 


Further, it is concluded: that the facts and circumstances of 
the violations stated herein should be published, pursuant to Sec- 
tion 8(a) of the Act (7 U.S.C. 499h(a)); and the Respondent’s 
license should be revoked, notwithstanding the termination of the 
license on August 12, 1972, since the violations occurred while 
the license was viable. See In re E. J. McMorris and J. D. Holman, 
31 AD 1176, 1182; In re Port Compress Co., et al., 40 AD 246, 
254-255; In re Arthur N. Economou et al., (CEA Docket No. 167, 
January 15, 1973, pp. 194-196) 32 AD —. These sanctions were 
recommended in Complainant’s motion of January 9, 1973 and 
appear to be reasonable and appropriate in the circumstances of 
this case. 


PROPOSED ORDER 


The facts and circumstances of Respondent’s violations of the 
Act shall be published, and Respondent’s license, issued pursuant 
to the Act, is hereby revoked. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 
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(No. 15,107) 


NOGALES TOMATO Co., INC. v. REDDY BRAND PACKERS, INC. PACA 
Docket No. 2-2494. Decided March 12, 1973. 


Contract — Breach of — Invoice price — Reparation for amount withheld 


Where complainant breached the contract and respondent accepted the to- 
matoes but failed to submit probative evidence to establish the value of 
the tomatoes delivered, damages resulting from complainant’s breach 
cannot be computed, and respondent is liable to complainant for the 
contract price, less the amount already paid by respondent to complain- 
ant thereon, or a total of $501.50, for which reparation is awarded. 


Counterclaim — Dismissal 


Where respondent failed to submit evidence necessary to compute damages 
against complainant, the counterclaim is dismissed. 


Complainant pro se. 
LeRoy W. Gudgeon, Chicago, Illinois, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $501.50 in con- 
nection with a shipment of tomatoes in foreign commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an answer 
thereto, denying liability to complainant and asserting a counter- 
claim. Complainant did not file a reply to the counterclaim. 


Since the amount claimed as damages in neither the complaint 
nor the counterclaim exceeds $1,500, the shortened method of pro- 
cedure provided in section 47.20 of the rules of practice (7 C.F.R. 
47.20) is applicable. Pursuant to such procedure, respondent sub- 
mitted an answering statement, and complainant submitted a 
statement in reply. Respondent filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Nogales Tomato Co., Inc., is a corporation 
whose address is P. O. Box 1687, Nogales, Arizona. At the time 
of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent, Reddy Brand Packers, Inc., is a corporation 
whose address is 530 Third Avenue North, Nashville, Tennessee. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On or about March 29, 1971, in the course of foreign com- 
merce, complainant sold to respondent a truckload of tomatoes 
consisting of 1254 flats of 5x5 and 5x6 size tomatoes at an agreed 
price of $4.00 per flat plus a charge of $17.50 for a Ryan recorder 
or a total invoice price of $5,033.50, f.o.b. Nogales, Arizona, for 
shipment to respondent at Nashville, Tennessee. 


4. The contract was negotiated by Martini-King, Inc., who is- 
sued a memorandum of sale in connection with the transaction. 


5. On March 29, 1971, the tomatoes involved herein were ship- 


ped in a truck operated by respondent from Nogales, Arizona, to 
respondent at Nashville, Tennessee. 


6. Upon arrival of the shipments at destination, respondent un- 
loaded several stacks of the tomatoes delivered and sold some of 


these at once. On April 1, 1971, respondent secured a Federal in- 
spection of the remainder of the shipment consisting of 1003 flats 
which showed as follows: “Trib—0 lot: Average approximately 
10% green, 25% breakers, 35% turning, 25% pink, and 5% light 
red”’. 


7. Respondent requested that complainant authorize a $501.50 


allowance due to the fact that the tomatoes delivered allegedly 


did not meet contractual specifications regarding color classifica- 
tion. This request was refused. 


8. Respondent tendered a check to complainant for the tomatoes 
received with a deduction of $501.50 from the invoice price of 
$5,033.50. Respondent authorized release of the check tendered as 


an undisputed amount without prejudice to the rights of either 
party regarding the $501.50 deduction. 


9. A formal complaint was filed on November 4, 1971, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Complainant alleges that although it shipped, and respondent 
accepted, the tomatoes involved herein, respondent has paid only 
$4,532.00 in connection with this transaction, leaving a balance 
due of $501.50. Respondent admits that it accepted the tomatoes, 
but contends that the tomatoes failed to meet contractual specifi- 
cations with respect to color classification. Respondent alleges 
that complainant represented and warranted that the tomatoes 
delivered would be vine ripened and would be of number 2 and 
number 8 color classification. Respondent states that after selling 
part of the shipment, it was discovered that the balance of the 
tomatoes were not in compliance with such contractual obligation. 
Consequently, respondent submits that it was damaged in the sum 
of $1,027.55 for which respondent asserts a counterclaim. In light 
of the fact that $501.50 was initially withheld, respondent con- 
tends that there still remains $573.65 due and owing to respondent 
from complainant. 


As indicated, there is no dispute that respondent did accept the 
shpiment of tomatoes tendered by complainant. Having accepted 
the tomatoes, respondent is liable for the contract purchase price, 
less provable damages resulting from any breach of contract by 
complainant. The burden of proving a breach of contract and the 
damages resulting therefrom is on respondent. 


In support of its position, respondent submits the results of the 
Federal inspection which took place at destination. This inspec- 
tion, as indicated in Finding of Fact No. 6, showed that approxi- 
mately 10% of the tomatoes delivered were green, 25% breakers, 
35% turning, 25% pink, and 5% red. Moreover, respondent sub- 
mits the sworn affidavits of John Martini who represented the 
broker that negotiated this transaction and James Strothers who 
serves as President of respondent corporation. In pertinent part, 
Mr. Martini stated he informed complainant’s representative that 
the tomatoes ordered would “have to be vine ripe and of No. 2 
and No. 8 color classification’. Mr. Martini stated that this was 
agreed to by complainant’s representative. Furthermore, Mr. Mar- 
tini asserts that although he did not see any green tomatoes being 
stacked for loading into respondent’s truck, he only saw approxi- 
mately a third of the stacks to be loaded. Mr. Martini submits 
that he did not include in the broker’s memorandum of sale the 
specification of color classification in addition to the specification 
of “‘vine ripe” because it was not customary to incude such color 
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classification numbers in the memorandum of sale and because he 
considered the verbal representation of complainant’s representa- 
tive that the load would be number 2 and number 3 color classifica- 
tion coupled with his own examination of some of the flats to be 
sufficient assurance that the desired tomatoes would be delivered. 
Mr. Martini also states that complainant’s representative under- 
stood the color classification was to be based on the United Fresh 
Fruit and Vegetable Association color chart. Mr. Strothers’ affi- 
davit corroborates the fact that Mr. Martini was directed to pur- 
chase vine ripe tomatoes of number 2 and number 3 color classifi- 
cation. Moreover, Mr. Strothers presents an alleged accounting of 
losses incurred by virtue of complainant’s alleged breach of con- 
tract which totaled $1,027.77. 


Complainant contends that it shipped the kind, quality, and size 
of commodity called for in the contract of sale herein. Complain- 
ant submits that shipping point inspections showed no tomatoes 
to be “green”. Moreover, complainant alleges that Mr. Martini 
watched the truck being loaded and made no protest in regard to 
the tomatoes to be shipped. Further, complainant points out that 
the broker’s memorandum of sale showed no color classification 


to be required and states that respondent accepted the load of 
tomatoes tendered which graded U. S. No. 1 at destination. 


Upon viewing the probative evidence submitted, we find that 
respondent has shown a contractual obligation of complainant to 
deliver number 2 and number 8 color tomatoes to respondent and 
complainant’s breach thereof. In reference to the color chart of 
the Tomato Division, United Fresh Fruit and Vegetable Associa- 
tion, it is evident that color classification number 2 conforms to 
the definition of “turning” in 7 C.F.R. 51.1864(3) which indicates 
“that more than 10 percent but not more than 30 percent of the 
surface, in the aggregate, shows a definite change in color from 
green to tannish-yellow, pink, red, or a combination thereof’. 
Color classification number 3 as is indicated on the chart is rep- 
resented by a tomato in the “upper end of turning classification”. 
In reference to such classifications, the regulations state as fol- 
lows: “Incident to proper color classification, not more than a total 
of 10 percent, by count, of the tomatoes in any lot may fail to 
meet the color specified, including therein not more than 5 per- 
cent for tomatoes which are green in color, when any other term 
than “Green” is specified” (7 C.F.R. 51.1864(6)). Upon referring 
to the Federal inspection results, it is apparent that approximately 
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85% of the tomatoes delivered did not qualify as to be included 
in the “turning” stage of maturity. Thus, we find that complainant 
did not comply with contractual obligations concerning color class- 
ification. Moreover, we find that Mr. Martini’s inspection of the 
tomatoes at shipping point does not negate the effect of complain- 
ant’s breach of contract. This was not a purchase after inspection 
transaction. Further, it should be noted that Mr. Martini was in 
error in failing to include the specification of number 2 and num- 
ber 3 color in the broker’s memorandum of sale since the color 
classification was a material provision of the agreement between 
the buyer and seller. 


Turning to the issue of damages, it is apparent that such dam- 
ages resulting from complainant’s breach must be shown to be the 
difference between the value of the goods actually delivered and 
the value of goods conforming to contractual specifications. After 
the breach, it is important that prompt and proper resale of the 
goods be effectuated to show the value of the goods delivered. 
However, respondent has not indicated any such resale and has 
submitted no probative evidence to establish the value of the goods 
actually delivered. Mr. Strothers’ statement regarding damages 
is not persuasive or probative. Indeed, in part, such statement 
would seem to indicate damages incurred by bruising which would 
be a transit risk borne by respondent if suitable shipping condi- 
tions were complied with. Thus, even though the value of goods 
conforming to contractual specifications might be ascertained 
from the Federal Market News Service Report or by noting the 
sum of the invoice price of the goods delivered plus freight charges, 
it is apparent that computation of damages caused by complain- 
ant’s breach cannot be accomplished. Accordingly, we find that 
respondent’s counterclaim must be dismissed and respondent must 
remit to complainant the sum of $501.50, representing the amount 
respondent withheld from the original invoice price for the toma- 
toes. Respondent’s failure to pay this amount promptly is a vio- 
lation of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $501.50, with interest thereon 
at the rate of 8 percent per annum from May 1, 1971, until paid. 


The counterclaim is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 15,108) 


SOUTHLAND PRODUCE Co. v. RICH-ED FRANK AND SON Co. PACA 
Docket No. 2-2671. Decided March 12, 1973. 
Failure to pay — Bankruptcy petition — Creditor in — Not a bar to repa- 
ration proceeding — Liability — Reparation 


Where respondent accepted the shipments in issue herein, respondent is 
liable to complainant for the purchase price thereof, and reparation 
is awarded complainant as stated in the Order herein. 


Reed J. Bowen, Idaho Falls, Idaho, for complainant. 
Respondent pro se. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant requested 
reparation from respondent in the amount of $19,442.50 in con- 
nection with eleven shipments of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in which the transactions alleged are not denied. Respond- 
ent, in effect, pleads as an affirmative defense that it has filed a 
Petition in Bankruptcy, and that complainant is listed as a creditor 
in such Petition. 


Although the amount claimed exceeds $3,000, the parties waived 
oral hearing and the shortened procedure provided in the rules 
of practice (7 C.F.R. 47.20) is applicable. Pursuant to such pro- 
cedure, the parties were given an opportunity to submit additional 
evidence in support of their respective positions by means of 
verified statements. No such evidence was submitted. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Southland Produce Co., is a corporation whose 
address is 1705 Lindsay Boulevard, Idaho Falls, Idaho. 
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2. Respondent was a partnership composed of B. Richard Frank 
and Edward Frank, doing business as Rich-Ed Frank and Son Co., 
whose address is P. O. Box 837, Ihado Falls, Idaho. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


8. On or about October 21, 1971 to November 9, 1971, both 
inclusive, complainant, by written contract, sold to respondent, 
in contemplation of movement in interstate commerce, eleven car- 
loads of No. 1 Russet potatoes, at various invoice prices, for a 
total amount of $19,442.50, f.o.b. shipping point. 


4. Upon arrival of the eleven shipments of potatoes at Idaho 
Falls, Idaho, respondent accepted the potatoes in compliance with 
the contract, but has failed to pay complainant the agreed pur- 
chase price of $19,442.50. 


5. The formal complaint was filed on May 12, 1972, which was 
within 9 months after the accrual of the causes of action herein. 


CONCLUSIONS 


There is no issue between the parties concerning the purchase 
and sale of the potatoes in question, or the delivery by complain- 
ant and the acceptance by respondent of the potatoes. Respondent’s 
denial of liability apparently is based upon its affirmative defense 
that respondent filed a Petition in Bankruptcy on February 17, 
1972, in the United States District Court for the District of Idaho, 
and that complainant was listed as a creditor in Schedule A-3 of 
respondent’s Petition. 


It has been held in prior decisions by the Department that bank- 
ruptcy proceedings do not, merely by virtue of their maintenance, 
terminate an action already pending in a nonbankruptcy tribunal 
to which the bankrupt is a party. It is within the discretion of the 
Department whether or not to proceed further with the reparation 
proceeding under the circumstances presented in a particular case. 
We believe it is appropriate in this matter to proceed with the 
case. Merced Tomato Growers v. Jones Tomato House, 23 A.D. 
1303; Arnold J. Rodin, Inc. v. McKenzie, 27 A.D. 1163. 


On the basis of the undisputed evidence establishing the pur- 
chase, sale, delivery, and acceptance of the eleven shipments of 
potatoes, plus respondent’s failure to pay the purchase prices 
therefor, it must be concluded that respondent is liable to com- 
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plainant in the amount of $19,442.50, the total agreed purchase 
price of potatoes. Respondent’s failure to pay complainant this 
amount was in violation of section 2 of the act. Complainant 
should be awarded reparation in the sum of $19,442.50, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $19,442.50, with interest there- 
on at the rate of 8 percent per annum from January 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,109) 


WASHINGTON FRUIT & PRODUCE CO. v. FRUIT GROWERS SERVICE 
SALES, INC. PACA Docket No. 2-2524. Decided March 12, 
1973. 


Contract terms — Broker — Burden of proof — Failure to sustain — Liability 
for unpaid balance 


Where respondent failed to sustain its burden of proof that it was acting 
as broker in the transaction in issue, respondent is liable to com- 
plainant for the contract price of the apples, less the allowable discount, 
less the amount already paid by respondent to complainant thereon, or 
a total of $547.59, for which reparation is awarded. 


Morris G. Shore, Yakima, Washington, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award in the amount of $547.59 in connection with a ship- 
ment of apples in interstate commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto, denying liability. 
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Since the amount of damages claimed in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 C.F.R. 47.20) is 
applicable. Pursuant to such procedure, the parties were given 
the opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. Complain- 
ant filed an opening statement, respondent filed an answering 
statement and complainant filed a statement in reply. Both of the 
parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Washington Fruit & Produce Co., is a partner- 
ship composed of Fred M. Plath, John M. Bloxom, John M. Bloxom, 
Jr., Gail M. Plath, Dolores G. Plath, Estate of Marian L. Haynes, 
Richard M. Thatcher and Thomas M. Hanses, whose address is 
P. O. Box 1588, Yakima, Washington. 


2. Respondent, Fruit Growers Service Sales, Inc., is a corpora- 
tion whose address is P. O. Box 1441, Wenatchee, Washington. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


8. On May 8, 1971, in the course of interstate commerce, com- 
plainant sold 240 cartons of apples to respondent at an agreed 
price of $1,115.00, f.o.b. Yakima, Washington, less $24 allowance 
as an inter-packinghouse discount, or a total of $1,091.00, for ship- 
ment to Turner Bros., Knoxville, Tennessee. 


4. The carload of apples were shipped to Knoxville, Tennessee, 
on May 4, 1971. En route the mechanical refrigeration in the rail- 
road car broke down and upon their arrival in Knoxville the apples 


were in such an advanced state of decay that they were rejected 
by Turner Bros. 


5. Respondent has remitted to complainant $543.41 on the ac- 
count, but has not paid the additional $547.59. 


6. The formal complaint was filed on December 27, 1971, which 
was within 9 months after the cause of action herein accrued. 
CONCLUSIONS 


The question to be decided is whether under the terms of the 
contract entered into between the two parties, respondent was 
acting as complainant’s broker for the sale of 240 cartons of 
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apples, or was the purchaser thereof. Complainant contends that 
it agreed to sell the apples only after it was decided that the trans- 
action would constitute a direct sale to the respondent. Respondent, 
however, contends that it was acting only in a brokerage capacity 
and the sale of the apples was made by complainant directly to 
Turner Bros., Knoxville, Tennessee. 


On May 8, 1971, respondent contacted complainant for the pur- 
pose of obtaining 240 cartons of apples needed to complete a ship- 
ment to Turner Bros. This transaction was later confirmed by a 
“confirmation of sale and shipping instructions” sent by respond- 
ent to complainant and a completed order form sent by complain- 
ant to respondent. 


Complainant offered as evidence the affidavit of Donald M. 
Brown, who at the time of the transaction was an employee of 
complainant and who negotiated the agreement between com- 
plainant and respondent. In this affidavit Mr. Brown refers to 
the transaction between the parties as a sale and states that re- 
spondent agreed to remit to complainant full payment for the 
apples. 


In support of its contentions, respondent offered as evidence an 
affidavit of Frank M. Taylor, President of respondent corporation. 
Mr. Taylor’s affidavit does not rebut the affidavit of Mr. Brown’s 
but states that for a number of years respondent had “from time 
to time” acted as a broker for other shippers in the area, that 
whenever it acted as a broker it did not use standard brokerage 
forms, and that this is the first time that respondent’s authority as 
a broker has been challenged with a formal complaint. Respondent 
also introduced as evidence the affidavit of Guy Alexander, in 
which Mr. Alexander states that he had personal knowledge that 
respondent was acting as a broker in the transaction because he 
was in Mr. Brown’s presence when Mr. Brown negotiated the con- 
tract over the phone with complainant’s representative. Mr. Alex- 
ander states that he “heard everything (Mr. Brown) said and as- 
sisted him”. Mr. Alexander’s affidavit does not, however, state why 
he was in Mr. Brown’s presence, what was said during the tele- 
phone conversation, or what his relationship to respondent was. 
The testimony contained in the two affidavits is not sufficient to 
show that a brokerage agreement was entered into between the two 
parties and complainant has not sustained the necessary burden of 
proof to overcome complainant’s contention that the agreement 
was a direct sale. 
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Respondent contends that according to the customs of Washing- 
ton shippers, “inter-packinghouse discount” is another word for 
“brokerage” and the terms of the contract set forth in complain- 
ant’s order form referred to a brokerage agreement. Respondent 
dos not, however, offer any evidence to prove that this is the cus- 
tom of Washington shippers, while complainant offered evidence 
to show that “inter-packinghouse discount” is not a term for bro- 
kerage, but a term used for an allowed shippers’ discount under 
the Robinson-Patman Act (16 C.F.R. 74.2(g)). 


Respondent has thus failed to meet the burden of proof neces- 
sary to show that either under the specific terms of the contract, 
or according to the customs of the trade, he was acting in the ca- 
pacity of a broker in the agreement entered into on May 3, 1972, 
and respondent is therefore liable for the unpaid portion of the 
contract price. The contract price was $1,115.00 for 240 cartons 
of apples, less a 10 cent inter-packinghouse discount, making the 
total price owed to complainant $1,091.00. Respondent has paid 
$543.41 of this amount and therefore is still owing $547.59. Re- 
spondent’s failure to pay this sum to complainant is in breach of 
contract and a violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $547.59, with interest thereon 
at the rate of 8 percent per annum from June 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,110) 


NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. SIDNEY SANDLER, 
Inc. PACA Docket No. 2-2377. Decided March 14, 1973. 


Contract — Breach of — Damages — Burden of proof — Failure to sustain — 
Liability to certain assignors — Reparation 


Where respondent admitted its liability to six assignors of complainant in 
the bankruptcy proceeding, respondent is liable to complainant for the 
amount of $8,268.50, for which reparation is awarded. 

Gibbert M. Hersch, New York, New York, for complainant. 

Irving Coopersmith, New York, New York, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $9,812.75 in 
connection with shipments of mixed fruit and vegetables in inter- 
state commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an answer 
thereto, denying liability to complainant. 


Although the amount involved herein exceeds $1,500, the parties 
have waived oral hearing. Accordingly, the shortened method of 
procedure provided in section 47.20 of the rules of practice (7 
C.F.R. 47.20) is applicable. Pursuant to such procedure, the 
parties were given an opportunity to submit additional evidence 
in support of their respective positions by means of verified 
statements. No such evidence was submitted. 


FINDINGS OF FACT 


1. Complainant, New York Produce Trade Association, Inc., 
is a corporation whose address is 36 New York City Terminal 
Market, Bronx, New York. 


2. Respondent, Sidney Sandler, Inc., is a corporation whose ad- 
dress is No. 24 Bronx Terminal Market, Bronx, New York. At the 


time of the transactions involved herein, respondent was licensed 
under the act. 


3. Complainant filed its complaint against respondent on behalf 
of nine of its members who alleged failure of respondent to pay 
a total of $9,812.75 for mixed fruit and vegetables purchased 
during the period of March through July, 1971. Complainant’s 
assignors sold and delivered the various perishable agricultural 


commodities in the course of interstate commerce with terms of 
f.o.b. seller’s place of business. 


4. Complainant’s assignors and the agreed price each was to 
receive for commodities delivered are listed as follows: 
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E. Armata, Inc. $547.00 
Robert T. Cochran & Co., Inc. $287.50 
Costa & Harris, Inc. $ 30.00 
A. Levatino & Sons Fruit & Produce, Inc. $112.50 
Lustig & Fierro, Inc. $7,887.25 
Manniello Bros. & Manniello, Inc. $331.50 
Al Nagelberg & Co., Inc. $228.75 
Prevor-Mayrsohn International, Inc. $102.00 
Shapiro & Cohen, Inc. $286.65 


5. An involuntary petition in bankruptcy was filed against re- 
spondent on October 22, 1971. In its Schedule A-3 in the bank- 
ruptcy proceeding, respondent listed the following six creditors 
who also appeared as assignors in this reparation proceeding: 


E. Armata, Inc. $512.00 
Robert T. Cochran & Co., Inc. $287.50 
A. Levatino & Sons Fruit & Produce, Inc. $112.50 
Lustig & Fierro, Inc. $6,923.00 
Manniello Bros. & Manniello, Inc. $331.50 
Prevor-Mayrsohn International, Inc. $102.00 


6. No payment has been made by respondent to complainant or 
the assignors on account of the amounts stated in the bankruptcy 
schedule. 


7. A formal complaint was filed on September 10, 1971, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that its assignors sold and delivered various 
perishable agricultural commodities to respondent for prices in- 
dicated in Finding of Fact No. 4. In support of this contention, 
complainant submits invoices from each assignor describing the 
commodities shipped and indicating the amount due from re- 
spondent. Complainant alleges respondent did inspect, or had 
opportunity to inspect, the commodities delivered at the respective 
places of business of the complainant’s assignors, on the respec- 
tive dates of sale of the said commodities. Moreover, complainant 
states that the commodities meeting contractual specifications 
were delivered to respondent and accepted by respondent. Thus, 
complainant contends that the total purchase price of $9,812.75 
for the commodities delivered to respondent, no part of which has 
been paid to complainant or its assignors, is now due and owing 
from respondent. 


Although respondent admits that complainant’s assignors, E. 
Armata, Inc., Robert T. Cochran & Co., Inc., Costa & Harris, Inc., 
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A. Levatino & Sons Fruit & Produce, Inc., Manniello Bros. & 
Manniello, Inc., Prevor-Mayrsohn International, Inc., and Shapiro 
& Cohen, Inc. sold and delivered commodities to it as alleged, re- 
spondent denies that it inspected, or had opportunity to inspect, 
such commodities and denies that commodities meeting contractual 
specifications were received and accepted. Consequently, respond- 
ent denies that there is now due and owing to complainant from 
respondent the sum of $9,812.75. Respondent further denies that 
complainant’s assignors Lustig & Fierro, Inc. or Al Nagelberg & 
Co., Inc. sold or delivered commodities to it as alleged. 


As the moving party, the burden rests upon complainant to 
prove by a preponderance of evidence the terms of the contract, 
respondent’s breach of such contract, and the resulting damages, 
if any, sustained by complainant. It is necessary that complainant 
prove each of these elements, i.e. the warranty, the breach, and 
the damages resulting from such breach. However, upon viewing 
the evidence presented, it is apparent that complainant did not 
meet such burden of proof and, specifically, complainant offered 
no evidence which refuted and countered respondent’s denial re- 
garding receipt and acceptance of the commodities tendered. 


Conversely, it is evident that respondent has indicated its liabil- 
ity to some of complainant’s assignors in the bankruptcy pro- 
ceeding. (See Finding of Fact No. 5.) In light of this, we will 
take official notice of such data and will consider it to serve as an 
admission of liability by respondent as to these assignors of com- 
plainant for the amounts indicated therein. Accordingly, we con- 
clude that respondent is liable to complainant for the sum of 
$8,268.50. Respondent’s failure to pay this amount promptly is a 
violation of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $8,268.50, with interest thereon at 
the rate of 8 percent per annum from July 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 15,111) 


MUTUAL VEGETABLE SALES v. LEONARD O’DAY COMPANY and/or 
GILLSON BROKERAGE Co., INc. PACA Docket No. 2-2200; 
WILLIAM B. HUBBARD v. LEONARD O’DAY COMPANY and/or 
GILLSON BROKERAGE Co., INc. PACA Docket No. 2-2201; F. 
H. HoGuE PRODUCE Co. v. LEONARD O’DAY COMPANY and/or 
GILLSON BROKERAGE Co., INc. PACA Docket No. 2-2202; R. 
T. ENGLUND COMPANY v. LEONARD O’Day COMPANY and/or 
GILLSON BROKERAGE Co., INC. PACA Docket No. 2-2203; 
WILLIAM B. HUBBARD v. LEONARD O’DAY COMPANY and/or 
GILLSON BROKERAGE Co., INc. PACA Docket No. 2-2251. De- 
cided March 15, 1973. 


Purchases — By person appearing as agent — Permission by principal — 
Estoppel — Liability — Reparation awarded to complainants against O’Day — 
Complaint dismissed as to Gillson 


Where respondent Leonard O’Day Company permitted Kirchberg to appear 
as its agent and failed to give notice of his alleged lack of authority to 
do so, respondent Leonard O’Day Company is liable to complainants for 
the purchases in issue herein and reparation is awarded complainants 
as stated in the Order herein. The complaint as to respondent Gillson 
Brokerage Co., Inc. is dismissed. 


John R. Catlin, Los Angeles, California, for complainant. 
Edwin F. Hendricks, Phoenix, Arizona, for respondents. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Timely complaints were filed, with each of the complainants 
seeking reparation against respondent Leonard O’Day Company in 
connection with transactions involving shipments of lettuce in 
interstate commerce. Each of the complainants herein pleads, in 
the alternative, that if respondent Leonard O’Day Company be 
found not liable, that an award of reparation be issued in each 
complainant’s favor against respondent Gillson Brokerage Co., Inc. 


A copy of the report of investigation prepared by the Depart- 
ment in each of the cases, together with a supplement thereto, was 
served upon the respective parties in the several cases. A copy of 
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the verified formal complaint in each of the cases was served upon 
respondents. Each respondent filed a verified answer thereto, deny- 
ing liability. 


Since the amount claimed as damages in the formal complaints 
in the respective cases did not exceed $1,500, the shortened pro- 
cedure set forth in section 47.20 of the rules of practice (7 C.F.R. 
47.20) is applicable to the cases herein. Pursuant to such proce- 
dure, the verified pleadings of the parties are considered a part of 
the evidence in all these cases, as are the Department’s reports 
of investigation and the supplements thereto. In addition, com- 
plainants in Docket Nos. 2-2200, 2-2202, and 2-2203 submitted 
additional evidence by means of opening statements, respondent 
Leonard O’Day Company filed an answering statement in each of 
the cases, and complainant filed a statement in reply in Docket No. 
2-2203. Complainant filed a brief in each of the cases except 
Docket No. 2-2201. Respondent Leonard O’Day Company filed a 
brief in each of the cases except Docket No. 2-2251. Respondent 
Gillson Brokerage Co., Inc. filed a brief in each of the cases except 
Docket Nos. 2-2201 and 2-2251. 


FINDINGS OF FACT 


1. Complainant Mutual Vegetable Sales is a corporation whose 
address is P. O. Box 1996, Salinas, California. Complainant 
William B. Hubbard is an individual whose address is P. O. Box 
1717, Glendale, Arizona. Complainant F. H. Hogue Produce Co. is 
a corporation whose address is P. O. Box 191, Yuma, Arizona. 
Complainant Robert T. Englund is an individual, doing business as 
R. T. Englund Company, whose address is P. O. Box 517, Salinas, 
California. 


2. Respondent Leonard Lawrence O’Day is an individual, doing 
business as Leonard O’Day Company, whose address is P. O. Box 
1572, Glendale, Arizona. Respondent Gillson Brokerage Co., Inc., 
is a corporation whose address is 12 East Gabilan Street, Salinas, 
California. At the time of the transactions involved herein, each of 
the respondents was licensed under the act. 


8. During the period December 15, 1970, to January 19, 1971, 
complainants sold lettuce to respondent Leonard O’Day Company 
(hereinafter referred to as O’Day), on the dates, in the quantities, 
and at the f.o.b. prices, plus cooling charges, set forth below. Each 
of these sales was negotiated by respondent Gillson Brokerage 
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Co., Inc. (hereinafter referred to as Gillson), who dealt in each 
instance with O’Day’s ostensible agent, William E. Kirchberg, do- 
ing business as O-K Distributors. 


” 
9 


Contract 
Destin. 
Baton Rouge, La. 

Houston, Tex. 


” 


New Orleans, La. 


” 
” ” 


” 


Yuma, Ariz. 
El Centro, Calif. 


12-15-70 
” 


12-17-70 
1-15-71 
1-19-71 


3 
2& 
a 


Quan. 
(cartons) 


cool.) 


$1.60 


FOB Price 
(inel 


Sale 
Date 
12-15-70 


Seller 
nglund 


Ama me 


4. A memorandum of sale was issued by John Gillarde, of Gill- 
son Brokerage Co., Inc., in connection with each of these transac- 
tions showing O’Day as the purchaser of the produce. Englund, 
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Hogue and Mutual billed their lettuce out to O’Day at the contract 
destinations indicated above; Hubbard billed the load of January 
15, 1971, to John Gillarde at New Orleans and the load of January 
22, 1971, to O-K Distributors, also at New Orleans. All of the com- 
plainant-sellers, however, rendered their invoices to O’Day. 


5. Each of the loads involved herein were received and accepted 
at the respective contract destinations and were disposed of by 
Kirchberg. 


6. The total of the contract prices in these five transactions is 
$6,967.05. Complainants in Docket No. 2-2200 (Mutual) and 
Docket No. 2-2201 (Hubbard) elected to reduce the amount of 
their claims, respectively, by $193.00 and $24.05, making the total 
of the amounts claimed $6,750.00, no part of which has been paid 
complainants. 


7. The complaint in each of these cases was filed within 9 
months after the respective causes of action accrued. 


CONCLUSIONS 


Complainants, in all the cases involved herein, allege that the 
various sales of lettuce upon which these actions are based were 
made through Gillson Brokerage to O’Day. Respondent O’Day 
denies that he purchased any of this produce, and disclaims knowl- 
edge of the transactions. 


In all of these cases, except Docket No. 2-2251, there appears an 
affidavit executed by Kirchberg wherein he avers that these four 
lots of lettuce were purchased by him in the name of O’Day; that 
the goods were billed and invoiced to O’Day by the respective com- 
plainant-sellers; but that O’Day had no knowledge of these pur- 
chases, shipments or invoices, nor did he (O’Day) receive any of 
the proceeds from the sales of these four lots of lettuce, and that 
Kirchberg’s actions in these matters were not known to nor au- 
thorized by O’Day. In these same four cases, however, and still 
excluding Docket No. 2-2251, John Gillarde, of Gillson Brokerage, 
states that on all prior transactions that complainants had had 
with Kirchberg, the procedure had been the same: the purchases 
were negotiated by Kirchberg, with the invoices being rendered to 
O’Day. As to Docket No. 2-2251, the lettuce which was the subject 
of the complaint in that case is shown to have been billed out to 
Kirchberg at New Orleans, and in the answer filed by Gillson 
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Brokerage and signed by Gillarde, the statement is made that 
O’Day was guaranteeing Kirchberg’s business transactions. 


In view of the admissions of Kirchberg, there can be no doubt 
but that the various lots of lettuce involved in these shipments 
were purchased by Kirchberg from the various complainants, 
through Gillson Brokerage. In substance, it is the position of com- 
plainants that the sales were actually made to O’Day, since O’Day 
—as illustrated by the statements of Gillarde—had held Kirch- 
berg out over a prolonged period of time as being the actual or 
ostensible agent in negotiating purchases for and on behalf of 
O’Day, and permitting himself (O’Day) to be invoiced for these 
transactions. In substance, it appears that complainants are saying 
that such prior course of conduct on the part of O’Day, wherein 
he conferred at least apparent authority on Kirchberg to purchase 
in his (O’Day’s) name, now estops O’Day from denying liability 
for the actions of Kirchberg which we are here considering. 


It is clear at this point that the only question presented for de- 
cision is this: whether any agency relationship, either actual or 
ostensible, existed between O’Day and Kirchberg at the time of 
the transactions involved herein, so as to render O’Day liable for 
the various lots of lettuce purchased by Kirchberg. In the case of 
George Arakelian Farms, Inc. v. Leonard O’Day Company and/or 
O-K Distributors, 31 A.D. 1395, the relationship existing between 
O’Day and Kirchberg between November 6, 1970, and February 
3, 1971, formed the principal subject of inquiry at the 2-day oral 
hearing. Both O’Day and Kirchberg testified at this hearing, as did 
a witness for the complaining party. O’Day was represented by 
counsel, as was complainant. Each of the witnesses testifying— 
O’Day, Kirchberg and complainant’s witness—was subject to cross 
examination. Both complainant and O’Day filed briefs. At the 
hearing the testimony of both O’Day and Kirchberg was to the 
effect that O’Day did not make the purchases set forth in the com- 
plaint but had permitted Kirchberg to make them in his (O’Day’s) 
name and to have them invoiced to O’Day as a personal favor to 
Kirchberg, with the actual ownership of the goods remaining in 
Kirchberg. O’Day, therefore, denied liability to the complainant- 
seller for the transactions negotiated by Kirchberg in the Arake- 
lian case. In his decision in the Adakelian case, the Secretary 
found that O’Day had placed Kirchberg in a position of having 
apparent authority to act for him (O’Day), and therefore was 
liable for the goods purchased by Kirchberg from Arakelian. The 
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basis for this conclusion was, as stated in Arakelian: “Respondent 
Leonard O’Day permitted Kirchberg to inform complainant and 
others in the industry, over a period of 18 months, that he was 
purchasing lettuce for O’Day and that the invoices for such lettuce 
should be made in the name of the Leonard O’Day Company... 
Respondent O’Day was well aware of what respondent Kirchberg 
was doing, and entirely failed to give anyone within the trade 
notice of Kirchberg’s lack of authority to act for him.” 


The time span over which the transactions in the present five 
cases took place (December 15, 1970 to January 19, 1971) falls 
within that period (November 6, 1970 to February 3, 1971) during 
which the 20 transactions in the Arakelian case took place. The 
complainants herein are taking substantially the same position 
against O’Day as did the complainant in Arakelian; and O’Day 
has assumed substantially the same defensive posture here as in 
Arakelian. The evidence before us in these five cases, though more 
limited in quantity than in Arakelian, is to the same effect. In all, 
then, we are of the opinion that the opinion voiced in Arakelian as 
to the relationship of O’Day and Kirchberg during this common 
period is one that should be adopted by us in these five cases, and 
it is so adopted. On the basis of this conclusion, we find that O’Day, 
through the actions of his agent, Kirchberg, is liable to complain- 
ants as hereinafter stated in the order that follows. O’Day’s 
failure to pay complainants these amounts, as stated, is in viola- 
tion of section 2 of the act, for which reparation should be award- 
ed, with interest. 


Complainants, in the formal complaints, had requested an 
award of reparation against Gillson Brokerage, if it were found 
that no liability had been established as to O’Day in these cases. 
Since such liability has been found as to O’Day, it follows that 
the complaint as to Gillson Brokerage should be dismissed. 


O’Day, in his answers to the complaints filed in the various 
cases, has claimed the Statute of Frauds is available as a defense 
herein. We think this claim has no merit. It is quite clear from the 
admission of Kirchberg that he either received, or directed the 
disposition of, all the lettuce involved herein. As O’Day’s agent, 
these actions by Kirchberg are imputed to O’Day, who would 
therefore be barred from asserting the Statute of Frauds in any 
of these cases. See Uniform Commercial Code, Section 2-201(3) 


(c). 
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ORDER 


Within 30 days from the date of this order, respondent Leonard 
O’Day Company shall pay to complainants, as reparation, such 
amounts as are hereinafter set forth opposite the name of the 
respective complainant, with interest thereon at the rate of 8 per- 
cent per annum from the respective date which also appears op- 
posite each name, with such interest to run until each such award 
is paid: 


Complainant Award Interest begins: 
Mutual Vegetable Sales $1,499.00 Feb. 1, 1971 
William B. Hubbard 1,499.00 Feb. 1, 1971 
F. H. Hogue Produce Co. 1,320.00 Jan. 1, 1971 
R. T. Englund Company 1,072.00 Jan. 1, 1971 
William B. Hubbard 1,360.00 Mar. 1, 1971 


The Complaint as to respondent Gillson Brokerage Co., Inc., is 
dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,112) 


E. S. HARPER COMPANY, INC. v. S & K FarMs, INc. PACA Docket 
No. 2-2814. Decided March 16, 1978. 


Order denying reopening and vacating stay order 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 


Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodi- 
ites Act, 1930, as amended (7 U.S.C. 499 et seq.), a default order 
was issued on January 19, 1973, awarding reparation to complain- 
ant against respondent in the amount of $125.00. On February 
12, 1973, respondent filed a motion to reopen the proceeding after 
default in the filing of an answer pursuant to section 47.25(e) of 
the rules of practice (7 CFR 47.25(e)) and the order of January 
19, 1978, was stayed on February 14, 1973, pending the issuance 
of a further order in this proceeding. 
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A default in the filing of an answer may be set aside upon 
motion of respondent if, after notice to and consideration of the 
views of complainant, there is good reason for granting such re- 
lief. In this regard, respondent’s motion indicated, in effect, that 
failure to file an answer within the time provided was due to the 
illness of its purchase agent. In response to respondent’s motion, 
complainant has indicated disapproval of reopening, while reit- 
erating its position that the $125.00 in question is due. 


More than two months elapsed between the service of the com- 
plaint on respondent and respondent’s request for reopening. The 
statement that an employee was ill, without further elaboration, 
does not constitute good reason for reopening. Moreover, even if 
reopening should be granted, it appears doubtful that respondent 
could prevail on the merits. Accordingly, the motion to reopen is 
denied. The stay order of February 14, 1973, is vacated and the 
order of January 19, 1973, is reinstated. The reparation awarded 


in that order shall be paid within 30 days from the date of this 
order. 


Copies of this order shall be served upon the parties. 


(No. 15,118) 


GENIE COMPANY v. WHOLESALE PRODUCE SUPPLY, INC. and/or 
BONANZA DISTRIBUTORS, INC. PACA Docket No. 2-2638. De- 
cided March 20, 1973. 


F.o.b transaction — Contract requirements — Failure to meet — Merchant- 
ability — Breach of warranty of — Dismissal 


Where respondent Wholesale Produce Supply, Inc. rejected the lettuce with 
reasonable cause, and where respondent Bonanza Distributors, Inc. is 
not held liable for the purchase of the lettuce delivered, the complaint 
against both respondents is dismissed. 


Brokerage fees — Liability for 


Where the broker respondent Bonanza Distributors, Inc. negotiated a binding 
contract, complainant is liable to this respondent for brokerage fees in 


the amount of $57.50, for which reparation is awarded against com- 
plainant. 


Counterclaim — Dismissal 


Where respondent Wholesale Produce Supply, Inc. claimed freight charges 
were paid and where the exhibit attached to the counterclaim indicated 
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that the freight charges were due, the conflict precludes an award for 
damages with respect thereto, the counterclaim is dismissed. 


John R. Catlin, Los Angeles, California, for complainant. 
A. D. Kennedy, St. Paul, Minnesota, for respondents. 
Peter Keltch, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 19380, as amended (7 U.S.C. 499a, et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent, Wholesale Produce Supply, Inc., 
or, in the alternative, against respondent, Bonanza Distributors, 
Inc., in the amount of $2,472.50 in connection with a shipment of 
lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondents. Respondents filed answers 
thereto, denying liability to complainant and asserting counter- 
claims. Complainant filed replies to the counterclaims. 


Since the amount claimed as damages in neither the complaint 
nor the counterclaims exceeds $3,000.00, the shortened method of 
procedure provided in section 47.20 of the rules of practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, respond- 
ent, Bonanza Distributors, Inc., submitted an answering state- 
ment. 


FINDINGS OF FACT 


1. Complainant is an individual, Gene Roland Bowman, doing 
business as Genie Company, whose address is 1400 Laguna Place, 
Apartment 2, Yuma, Arizona. At the time of the transaction in- 
volved herein, complainant was licensed under the act. 

2. Respondent, Wholesale Produce Supply, Inc., is a corpora- 
tion whose address is 835 South Fourth Street, Minneapolis, 
Minnesota. At the time of the transaction involved herein, re- 
spondent, Wholesale Produce Supply, Inc., was licensed under the 
act. 

3. Respondent, Bonanza Distributors, Inc., is a corporation 
whose address is 1100 West Shaw, Suite 186, Fresno, California. 
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At the time of the transaction involved herein, respondent, Bo- 
nanza Distributors, Inc., was licensed under the act. 


4. On or about January 15, 1972, in the course of interstate 
commerce, complainant sold to respondent, Wholesale Produce 
Supply, Inc., a truckload of lettuce at the agreed price of $4.00 
per carton, plus $.30 for cooling, f.o.b. Yuma, Arizona. The cartons 
of lettuce loaded on the truck were to weigh 39 pounds after cool- 
ing. The lettuce was to be picked up by a truck furnished by re- 
spondent, Wholesale Produce Supply, Inc., on January 15, 1972. 


5. The contract of sale was negotiated through respondent 
broker Bonanza Distributors, Inc., who issued a memorandum of 
sale in connection with the transaction on January 18, 1972. 


6. Although the lettuce was packed, cooled, and set on com- 
plainant’s cooler dock on January 15, 1972, for loading on the 
truck to be furnished by respondent, Wholesale Produce Supply, 
Inc., such truck, contracted for with Golden California Packing 
Company, did not arrive to load this merchandise until January 
17, 1972. The truck was loaded with 575 cartons of 2-dozen size 
lettuce resulting in an invoice price of $2,472.50. 

7. Upon arrival of the shipment, respondent, Wholesale Produce 
Supply, Inc., rejected the lettuce after securing a Federal inspec- 
tion of the lettuce on January 20, 1972. Such inspection indicated 
the cartons averaged 36 pounds gross weight and the total de- 
fects with respect to the lettuce delivered amounted to 51%. 

8. Subsequently, after efforts by Golden California Packing 
Company to sell the lettuce involved herein, this merchandise was 
dumped. The Department issued a dump certificate to Golden 
California Packing Company on February 8, 1972. 


9. A formal complaint was filed on April 17, 1972, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although it had lettuce conforming to 
contractual specifications ready for shipment to respondent, 
Wholesale Produce Supply, Inc., on January 15, 1972, said respond- 
ent failed to provide transportation as agreed upon until January 
17, 1972. The complainant further alleges that upon arrival of this 
shipment at the place of business of respondent, Wholesale Pro- 
duce Supply, Inc., the lettuce was rejected without reasonable 
cause, resulting in damages to complainant in the amount of 
$2,472.50. Complainant contends that the lettuce was sold without 
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representation as to grade and was warranted to average ap- 
proximately 89 pounds gross weight before cooling. 


Complainant pleaded alternatively, in the event that respondent, 
Wholesale Produce Supply, Inc., was held not to be liable, that 
respondent, Bonanza Distributors, Inc., be held liable for failure 
to perform the duties of a broker by not negotiating a legal and 
binding contract. Complainant alleges that although the contract 
involved herein was entered into on January 15, 1972, for ship- 
ment on the same date, respondent, Bonanza Distributors, Inc., 
did not prepare a memorandum of sale until January 18, 1972. 
Complainant submits that when this document was received, it 
was immediately returned as not representing the agreement 
since it indicated the cartons of lettuce were to weigh 39 pounds 
after cooling. Complainant contends that as a result of respondent, 
Bonanza Distributors, Inc., advising respondent, Wholesale Pro- 
duce Supply, Inc., that the cartons of lettuce would weigh 39 
pounds after cooling, the latter respondent rejected the shipment. 
Thus, complainant contends that there is now due and owing com- 
plainant from respondent, Bonanza Distributors, Inc., the sum of 
$2,472.50 for damages complainant incurred by virtue of the 
actions of said respondent. 


Respondent, Wholesale Produce Supply, Inc., denies that the 
merchandise delivered conformed to contractual specifications. As 
a “specific defense’’, said respondent alleges that the lettuce failed 
to make the weight agreed upon and contends that the merchandise 
sold by complainant failed to comply with implied warranties of 
fitness for purpose and merchantability at the point of shipment, 
pointing out that the total defects with respect to the lettuce 
amounted to 51%. Respondent, Wholesale Produce Supply, Inc., 
alleges further that upon arrival of the lettuce at its place of busi- 
ness, said respondent immediately rejected the lettuce following 
inspection. Moreover, respondent, Wholesale Produce Supply, Inc., 
counterclaims that as a result of the merchandise failing to meet 
specifications of weight, fitness for purpose, and merchantability, 
complainant is liable to said respondent for the sum of $747.50, 
representing the expense of shipping the lettuce. 


Respondent, Bonanza Distributors, Inc., denies that there is any 
evidence of a failure on the part of the broker to act in accordance 
with statutory regulations. Respondent, Bonanza Distributors, 
Inc., submits that it negotiated with complainant concerning the 
sale of approximately 575 cartons of lettuce which were to weigh 
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39 pounds after cooling and, further, alleges it made out its memo- 
randum of sale on January 18, 1972, within 24 hours of the date 
of shipment of the lettuce. Moreover, respondent, Bonanza Dis- 
tributors, Inc., counterclaims that complainant is liable to said 
respondent for its brokerage fee of $57.50 and prays that com- 
plainant be made to pay it such amount for negotiating a legal 
and binding contract in the sale of the 575 cartons of lettuce. 


As the moving party, the burden rests upon complainant to 
prove, by a preponderance of the evidence, that respondent, Whole- 
sale Produce Supply, Inc., rejected the lettuce delivered without 
reasonable cause. Although the buyer furnished the transportation 
for the lettuce to its place of business, it is apparent that in any 
f.o.b. transaction “the buyer has the right of inspection at destina- 
tion before goods are paid for to determine if the produce shipped 
complied with the terms of the contract at time of shipment” (7 
CFR 46.43 (i) ). Moreover, it is clear that the seller is obligated to 
place free on board the carrier produce which meets contract re- 
quirements. 7 CFR 46.43(j). In an f.o.b. transaction the buyer 
has the right of rejection if the produce does not comply with 
contract requirements. In the instant case, respondent exercised 
this right of rejection of the lettuce. In order to determine whether 
the respondent, Wholesale Produce Supply, Inc., rejected the 
lettuce with reasonable cause, we have been obligated to ascertain 
what weight of lettuce was contracted for and to find whether the 
lettuce met contract requirements when shipped. 


Upon viewing the evidence submitted, we have found that the 
lettuce contracted for was expected to weigh 39 pounds after cool- 
ing. The inspection at destination is accepted as showing that the 
goods did not meet this weight requirement. The next issue for 
consideration concerns whether the lettuce met the quality re- 
quirements of the contract at shipping point. The Federal inspec- 
tion made at destination revealed a total of 40 percent permanent 
grade defects in the lettuce. Since the contract did not specify a 
U.S. grade, we conclude the parties contemplated buying and sell- 
ing “fair average quality”. We find the lettuce involved never met 
this requirement of the contract. Moreover, we find that complain- 
ant was negligent in leaving the lettuce on the loading dock after 
it became apparent that shipment would not take place on the day 
contemplated. In the light of this, we conclude that respondent, 
Wholesale Produce Supply, Inc., has shown that complainant 
breached the warranty of merchantability. Accordingly, in this 
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regard, we find that the rejection by Wholesale Produce Supply, 
Inc., was with reasonable cause. Thus, the complaint should be 
dismissed. 


In respect to the counterclaim of respondent, Wholesale Produce 
Supply, Inc., it is noted that the damages sought had been deter- 
mined as a result of computing the freight charges for having the 
lettuce shipped to respondent, Wholesale Produce Supply, Inc. 
While such respondent has claimed the freight charges were paid, 
an exhibit to the counterclaim included a statement indicating that 
freight charges were due. In view of this conflict, we are unable 
to conclude that respondent, Wholesale Produce Supply, Inc., has 
been damaged in this respect. Accordingly, this counterclaim 
should be dismissed. 


Complainant’s pleading to hold respondent, Bonanza Distribu- 
tors, Inc., alternatively liable in the event respondent, Wholesale 
Produce Supply, Inc., was held to be not liable for the purchase of 
the lettuce delivered will not be upheld. The broker, Bonanza 
Distributors, Inc., should have prepared and delivered to the 
parties a memorandum of sale when the agreement was reached 
on January 15, and prior to the shipment of lettuce. Then, if neces- 
sary, it could have issued a supplemental memorandum to cover 
any changes. However, it is evident that the broker did negotiate 
a binding contract. Therefore, we conclude that complainant is 
liable to said respondent for the sum of $57.50, representing the 
brokerage fee for the transaction involved herein. 


ORDER 


The complaints against respondents are hereby dismissed. 


The counterclaim of respondent, Wholesale Produce Supply, 
Inc., is hereby dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, Bonanza Distributors, Inc., as reparation, 
$57.50, with interest thereon at the rate of 8 percent per annum 
from February 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 15,114) 


APACHE DISTRIBUTORS v. LEONARD O’DAY COMPANY. PACA Docket 
No. 2-2198. Decided March 22, 1973. 


Purchaser — Actual — Statute of Frauds — Not applicable —Liability — 
Reparation 


Where respondent, by its action in dealing with complainant, placed Kirch- 
berg in the position of having apparent authority to act for it in the 
purchase in issue herein, respondent is liable to complainant for the 
total purchase price thereof of $4,046.00, for which reparation is awarded. 


John R. Catlin, Los Angeles, California, for complainant. 
Edwin F. Hendricks, Phoenix, Arizona, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1980, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $4,046 in connec- 
tion with transactions in interstate commerce involving four ship- 
ments of lettuce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying 
liability to complainant. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. Accord- 
ingly, the shortened method of procedure set forth in section 47.20 
of the rules of practice (7 CFR 47.20) is applicable herein. Pur- 
suant to this procedure complainant filed an opening statement 
and respondent filed an answering statement. Each party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Apache Distributors, whose 
address is P. O. Box 418, Glendale, Arizona. 


2. Respondent is an individual, Leonard Lawrence O’Day, doing 
business as the Leonard O’Day Company, whose address is P. O. 
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Box 1572, Glendale, Arizona. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


8. During the period December 1 to December 8, 1970, and in 
contemplation of movement in interstate commerce, complainant, 
through its office manager and salesman, John Norwood, sold to 
respondent, through his (respondent’s) ostensible agent, William 
E. Kirchberg, doing business as O-K Distributors, four lots of 
lettuce on the dates, in the quantities, and at the f.o.b. prices, plus 
cooling charges, set forth below: 


Date FOB price Quan. Date Destination 
Sale (Inel. Cool.) Cartons Shipped 
12-1-70 $1.90 872 12-1-70 Colo. Spr., Colo. 
12-2-70 1.65 801 12-2-70 Mobile, Ala. 
12-3-70 1.65 247 12-3-70 Mobile, Ala. 
12-8-70 1.65 400 12-8-70 New Orleans, La. 


All of the lettuce was billed out of Glendale, Arizona, to respond- 
ent at the several locations noted above, with respondent being 
invoiced for each of the lots. Upon arrival of the lettuce at the 
respective destinations, the shipments were received and accepted 
by respondent or consignees designated by him. 


4. The total of the contract prices in these four transactions is 
$4,046, no part of which has been paid by respondent. 


5. The formal complaint was filed on May 14, 1971, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


It is undisputed that the sales involved herein were negotiated 
between complainant’s John Norwood and William Kirchberg. 
Complainant takes the position that Kirchberg, in making the pur- 
chases, was acting for and on behalf of respondent O’Day. O’Day, 
however, denies that any of the produce involved herein was pur- 
chased by him or on his behalf, and disclaims knowledge of the 
transactions. 


John Norwood, in his deposition taken by respondent on October 
1, 1971, stated that he had known Kirchberg eight or ten years 
prior to December 1, 1970; that their contact had been in connec- 
tion with the produce industry; and that during this period of 
time he (Norwood) understood that Kirchberg’s position in the 
produce trade was as a representative of respondent O’Day. Nor- 
wood further states that he had not communicated with O’Day 
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in connection with the four lots of lettuce involved herein, but had 
dealt only with Kirchberg; that in prior transactions with Kirch- 
berg, antedating the present four transactions and going back to 
1969, O’Day had been billed for purchases made from complainant 
by Kirchberg; and that as recent as November 1970, when com- 
plainant sold four lots of lettuce to Kirchberg, Norwood was told 
by Kirchberg that the “same procedure as before would be follow- 
ed,” and that O’Day should be invoiced and would be “responsible 
for the merchandise.”’ Norwood admitted that he did not attempt 
to reach O’Day and verify Kirchberg’s authority in having these 
four lots of lettuce billed to him (O’Day), but that Kirchberg 
knew — and that Norwood, himself, had told Kirchberg on several 
occasions, as late as November 12, 1970 — that Kirchberg couldn’t 
get lettuce from complainant unless it was invoiced to O’Day. 


O’Day in his answering statement admitted that for a period of 
some 18 months, beginning on or about February 10, 1969, he 
and Kirchberg had an arrangement whereby O’Day allowed Kirch- 
berg to instruct various trade members with whom he (Kirch- 
berg) dealt to invoice O’Day for Kirchberg’s purchases. When 
the invoices for such purchases came in to O’Day, he allegedly 
paid them from funds given to him by Kirchberg but deposited in 
an account under his (O’Day’s) name. According to O’Day, this 
arrangement came about as the result of his efforts to help Kirch- 
berg organize his business books and records during a period of 
time when Kirchberg was experiencing personal hardships. It is 
O’Day’s position that he was thus acting only as an accommoda- 
tion party for Kirchberg; that he was not the purchaser of the 
goods involved herein; and that he therefore is not liable to com- 
plainant for the goods purchased by Kirchberg. O’Day’s state- 
ment concerning the relationship with Kirchberg is supported by 
an affidavit submitted by Kirchberg, who stated therein that in 
making these purchases, he was doing so without either the knowl- 
edge of or authorization from O’Day. 


Assuming that the relationship between O’Day and Kirchberg 
was as described by respondent, still it appears that it was an 
arrangement that was not known either to the trade in general or 
to complainant in particular. O’Day does not claim that complain- 
ant and/or other members of the trade had actual notice that 
during and after August 1970 Kirchberg had no authority to in- 
struct those with whom he dealt to invoice O’Day. However, re- 
spondent does appear to urge the conclusion that complainant 
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herein had constructive notice that Kirchberg was negotiating in 
his own name and for himself alone, since four purchases of 
lettuce made by Kirchberg during the period November 12 to 
November 30, 1970, were later paid for by Kirchberg’s personal 
checks. Complainant’s Norwood admits that this was so, but 
pointed out that in many instances payment had been received by 
complainant from persons other than those invoiced, in other 
transactions to which complainant had been a party, so that 
Kirchberg’s actions in this respect would hardly have been signifi- 
cant to him. 


In our view of the record, we are inclined to complainant’s view. 
Given the circumstances, and the apparent as well as the admitted 
relationship of complainant and Kirchberg during this period, 
we are of the opinion that the issuing of the checks by Kirchberg 
was not sufficient, of itself, to put complainant on notice that the 
relationship between O’Day and Kirchberg had changed, and that 
O’Day was no longer to be considered as the party to whom com- 


plainant might look to invoice and for payment, and it is so con- 
cluded. 


On the basis of the evidence before us, we conclude that O’Day, 


by his actions in dealing with complainant, placed Kirchberg in 
the position of having apparent authority to act for him in the 
purchase of the four lots of lettuce involved herein, and therefore 
is liable to complainant for the total of the purchase prices there- 
of, or $4,046.00. Respondent’s failure to pay this sum to com- 
plainant is in violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


O’Day in his answer has claimed the Statute of Frauds is avail- 
able as a defense herein. We think this claim has no merit. It is 
quite clear from the admissions of Kirchberg that he either re- 
ceived, or directed the disposition of, all the lettuce involved 
herein. As O’Day’s agent, these actions by Kirchberg are imputed 
to O’Day, who would therefore be barred from asserting the Stat- 
ute of Frauds in this case. See Uniform Commercial Code, Sec- 
tion 2-201 (3) (c). 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,046, with interest thereon 
at the rate of 8 percent per annum from February 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 15,115) 


CooK PRODUCE, INC. v. LEONARD O’DAY COMPANY. PACA Docket 
No. 2-2197. Decided March 22, 1973. 


Purchaser — Actual — Statute of Frauds — Not applicable — Liability — 
Reparation 


Where respondent by it actions in dealing with complainant, placed Kirch- 
berg in the position of having apparent authority to act for it in the 
purchases in issue herein, respondent is liable to complainant for the 
total purchase prices thereof in the amount of $23,816.80, for which 
reparation is awarded. 


John R. Catlin, Los Angeles, California, for complainant. 
Edwin F. Hendrix, Phoenix, Arizona, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $23,816.80 in connection 
with transactions in interstate commerce involving 10 shipments 
of lettuce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying 
liability to complainant. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. According- 
ly, the shortened method of procedure set forth in section 47.20 
of the rules of practice (7 C.F.R. 47.20) is applicable herein. Pur- 
suant to this procedure complainant filed an opening statement 


and respondent filed an answering statement. Each party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Cook Produce, Inc., whose ad- 
dress is P. O. Box 848, Glendale, Arizona. 
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2. Respondent is an individual, Leonard Lawrence O’Day, doing 
business as Leonard O’Day Company, whose address is P. O. Box 
1572, Glendale, Arizona. At the time of the transactions involved 
herein, respondent was licensed under the act. 


8. During the period August 21 to November 2, 1970, and in 
contemplation of movement in interstate commerce, complainant, 
through its vice-president Nolan Cook, sold to respondent, through 
his (respondent’s) ostensible agent, William E. Kirchberg, doing 
business as O-K Distributors, 10 lots of lettuce, on the dates, in 
the quantities, and at the f.o.b. prices, plus cooling charges, set 
forth below: 


Sale FOB Price Quan Date Shipped 
Date (Incl. cool.) (Cartons) Shipping Point 


8/21/70 $2.00 85 8/21/70 Alamosa, Colo. 

” ” 732 ” ” ” 
8/25/70 . 811 8/25/70 
8/28/70 5.00 802 8/28/70 

" 5.65 302) y 

5.00 511) 

9/10/70 5.15 806 9/10/70 
9/19/70 4.00 800 9/19/70 
10/15/70 2.25 825 10/15/70 Las Cruces, N. Mex. 
10/26/70 2.00 754 10/26/70 Mesilla Park, N. MEX. 
11/2/70 2.15 787 11/2/70 Las Cruces, N. Mex. 


Contr. Billed Contr. 
Dest. to Total Allowance Net 


New Orleans Fred Ebel $170.00 —0— $170.00 
we = ¥ 1,464.00 $49.20 1,414.00 
r ~ yi 54 2,433.00 —0— 2,433.00 
Houston Alex Perez 4,010.00 264.00 3,746.00 
New Orleans Fred Ebel 4,261.30 —0— 4,261.30 
- ee “ ” 4,150.90 260.50 3,890.40 
8,200.00 280.00 2,920.00 

1,856.25 75.00 1,781.25 

1,508.00 —0— 1,508.00 

Mobile, Ala. Fruit Dist. 1,692.05 —0— 1,692.05 
$24,745.50 $928.70 $23,816.80 


4. Subsequent to the shipping dates set forth above, each of the 
lots of lettuce was received and accepted at the respective con- 
tract destinations indicated above and were disposed of by Kirch- 


berg. Each of the loads, however, was invoiced to respondent by 
complainant. 


5. The total of the contract prices in these ten transactions, as 
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adjusted by the various allowances granted by complainant, is 
$23,816.80, no part of which has been paid by respondent. 


6. The formal complaint was filed on May 11, 1971, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


It is undisputed that the sales involved herein were negotiated 
between complainant’s Nolan Cook and William Kirchberg. Com- 
plainant takes the position that Kirchberg, in making the pur- 
chases, was acting for and on behalf of respondent O’Day. O’Day, 
however, denies that any of the produce was purchased by him 
or on his behalf, and disclaims knowledge of the transactions. 


Nolan Cook, in his deposition taken by respondent on October 1, 
1971, stated that he had known O’Day since 1954 and Kirchberg 
since 1963 or 1964; that prior to the transactions involved herein, 
purchases had been negotiated by complainant with Kirchberg, 
with the goods being invoiced to O’Day; and that this was due to 
the fact that O’Day had a good credit rating while Kirchberg did 
not. Cook further stated in his deposition that he, prior to negoti- 
ating the sales involved herein to Kirchberg, telephoned O’Day 
and told him that past accounts were as much as three months 
delinquent; that O’Day assured him (Cook) that the purchase 
prices for the goods here contracted for by Kirchberg would be 
guaranteed by O’Day; and that this assurance was repeated by 
O’Day in other and subsequent conversations with Cook during 
August 1970. Cook also went on to say that he was told by Kirch- 
berg, in the course of negotiating the transactions involved herein, 
that all invoices were to be rendered to O’Day, and that Kirch- 
berg’s statement in this regard was confirmed as the result of in- 
quiries made by complainant of O’Day. 


O’Day in his answering statement admits that during an 18- 
month period preceding the August 1970 transactions involved 
herein, he and Kirchberg had an arrangement whereby O’Day 
allowed Kirchberg to instruct various trade members with whom 
he (Kirchberg) dealt to invoice O’Day for Kirchberg’s purchases. 
When the invoices for such purchases came in to O’Day, he al- 


legedly paid them from funds given to him by Kirchberg but 
deposited in an account under his (O’Day’s) name. According to 
O’Day, this arrangement came about as the result of his efforts 
to help Kirchberg organize his business books and records during 
a period of time when Kirchberg was experiencing personal hard- 
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ships. It is O’Day’s position that he was thus acting only as an 
accommodation party for Kirchberg; that he was not the pur- 
chaser of the goods involved herein; and that he therefore is not 
liable to complainant for the goods purchased by Kirchberg. 
O’Day’s statement concerning the relationship with Kirchberg is 
supported by an affidavit submitted by Kirchberg, who stated 
therein that in making these purchases, he was doing so without 
either the knowledge of or authorization from O’Day. 


Assuming that the relationship between O’Day and Kirchberg 
was as described by respondent, still it appears that it was an 
arrangement that was not known either to the trade in general or 
to complainant in particular. Nor does it appear that respondent, 
in this case, is arguing that it was. Rather, O’Day alleges that on 
two different occasions in August 1970, and prior to the transac- 
tions here, complainant was expressly informed by O’Day that all 
future contracts negotiated by Kirchberg were to be considered 
purchases by Kirchberg and that O’Day was not to be billed for 
same. According to O’Day, the first such notice was given to 
complainant when an invoice submitted to O’Day by complainant 
about the middle of August 1970, was returned with a notation to 
the effect that he (O’Day) was no longer to be invoiced for trans- 
actions negotiated by Kirchberg, since these were Kirchberg’s 
accounts and not O’Day’s. The second notice, as related by O’Day, 
was given to complainant’s Nolan Cook about the middle of 
August 1970, when Cook, O’Day and Kirchberg met at a golf 
tournament and again O’Day allegedly told Cook that O’Day 
should no longer be invoiced for produce purchased by Kirchberg, 
since the latter was, as of that time, dealing for himself. 


Nolan Cook denied having a conversation with O’Day at the 
golf tournament and stated that he was not even present at the 
event. Cook admitted that complainant did get an invoice from 
O’Day containing a notation similar to that described by O’Day, 
but testified that the invoice was not received until early November 
1970. When asked, at the taking of his deposition, if complainant 
could produce the invoice in question, Nolan Cook replied that he 
had been unable to find it among complainant’s papers. 


As the party alleging that complainant had actual knowledge of 
the fact that Kirchberg was acting for himself and not for O’Day, 
the burden rests upon respondent, as the moving party, to prove 
such allegation by a preponderance of the evidence. We conclude 
that respondent has failed to sustain that burden. 
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Respondent argues, however, in substance, that complainant 
had constructive notice that Kirchberg was acting for himself and 
not for O’Day, in that all checks received by complainant in its 
dealings with Kirchberg after August 29, 1970, were drawn by 
Kirchberg on his own account. Complainant’s Nolan Cook admits 
that this was so, but points out that the relationship of the parties 
at this time, which apparently was that of principal and agent, 
made him attach no significance to the fact. 


In our review of the record, we are inclined to complainant’s 
view, particularly since Cook’s unrebutted testimony was to the 
effect that he was expressly assured by O’Day, in August 1970, 
that he (O’Day) would be responsible for purchases made by 
Kirchberg. Given the circumstances, and the apparent as well as 
the admitted relationship of complainant and Kirchberg during 
this period, we are of the opinion that the issuing of the checks by 
Kirchberg was therefore not sufficient, of itself, to put complain- 
ant on notice that the relationship between O’Day and Kirchberg 
had changed, and that O’Day was no longer to be considered as 
the party to whom complainant might look to invoice and for 
payment, and it is so concluded. 


On the basis of the evidence before us, we conclude that O’Day, 
by his actions in dealing with complainant, placed Kirchberg in 
the position of having apparent authority to act for him in the 
purchase of the ten lots of lettuce involved herein, and therefore 
is liable to complainant for the total of the purchase prices there- 
of, or $23,816.80. Respondent’s failure to pay this sum to com- 
plainant is in violation of section 2 of the act, for which reparation 
should be awarded, with interest. 


O’Day in his answer has claimed the Statute of Frauds is avail- 
able as a defense herein. We think this claim has no merit. It is 
quite clear from the admissions of Kirchberg that he either re- 
ceived, or directed the disposition of, all the lettuce involved here- 
in. As O’Day’s agent, these actions by Kirchberg are imputed to 
O’Day, who would therefore be barred from asserting the Statute 
of Frauds in this case. See Uniform Commercial Code, Section 
2-201 (3) (c). 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $23,816.80, with interest there- 
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on at the rate of 8 percent per annum from December 1, 1970, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,116) 


In re HERBERT WILLIAM NEIMAN, d/b/a NEIMAN BROTHERS. 
PACA Docket No. 2-2733. Decided March 22, 1973. 


Failure to pay — Revocation of license 


Where respondent wilfully, flagrantly and repeatedly violated the Act and 
regulations by failing to pay promptly and in full for perishable 
agricultural commodities purchased in interstate commerce as found 
herein respondent’s license under the Act is revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Initial Decision and Proposed Order of Administrative 
Law Judge Dorothea A. Baker, filed January 15, 1973, is hereby 
adpoted as the final Decision and Order of the Judicial Officer in 
the proceeding captioned above. 


ADMINISTRATIVE LAW JUDGE’S.RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.) , hereinafter 
called the Act. It was instituted by a Complaint filed October 11, 
1972, charging the Respondent with failure to account and to make 
full payment promptly of amounts due for perishable agricultural 
commodities handled, purchased and received in interstate com- 
merce. Copies of the Complaint and the Rules of Practice were 
served on Respondent on October 17, 1972, and Respondent was 
notified that an Answer should be filed within 20 days, and that 
failure to file an Answer denying the allegations of the Complaint 
and requesting an oral hearing would constitute admission of 
such allegations and waiver of a hearing. Respondent has filed 
nothing. 
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On November 20, 1972 the Complainant by one of its attorneys 
filed a Motion for Default Order moving that the order proposed 
below be issued. 


Accordingly, the following Recommended Decision is issued 
without further investigation or hearing, pursuant to Section 
47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Herbert William Neiman, is an individual doing 
business as Neiman Brothers, whose mail address is 79 Harding 
Drive, South Orange, New Jersey 07079. 


2. Pursuant to the licensing provisions of the Act, License No. 
195220 was issued to Respondent on January 22, 1962. This 
license has been renewed annually and is next subject to renewal 
on or before January 22, 1973. However, this license was suspend- 
ed automatically on June 22, 1972, when Respondent failed to 
satisfy a reparation award issued in PACA Docket 2-2568 and 
still is suspended. 


3. During September and October 1971, Respondent received 
on consignment two carlots of lettuce, a perishable agricultural 


commodity, in interstate commerce, sold this commodity and real- 
ized net proceeds therefor, but failed to account and pay the net 
proceeds to the shipper, as set forth below: 


Net 
Quantity Date Proceeds 

Trans. Shipper & & Date of Payment Due 
No. Origin Commodity Last Sale Due Shipper 


1. R.T. Englund 1140 ctns. lettuce 10-4-71 10-14-71 $1,137.96 
Co., Salinas, 
CA 
4 ° 1140 ctns. lettuce 10-8-71 10-18-71 2,496.26 
Net proceeds due and unpaid $3,634.22 


4. During the period June 1971 through March 1972, Respond- 
ent purchased, received and accepted without complaint 68 lots 
of fruits and vegetables, all being perishable agricultural com- 
modities, in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices to the 17 sellers. The de- 
tails of these transactions are as follows: 
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5. Four of the shippers and sellers listed above filed formal 
reparation complaints against Respondent. As a result, the Judicial 
Officer issued reparation orders against Respondent as set forth 
below: 


Transaction 

Numbers (s) 

1 through 3 2-2568 (81 A.D. 5-17-72 $9,003.96* 

4 2-2569 (31 A.D. 5-18-72 2,779.51** 

16 and 17 2-2570 (81 A.D. 5-18-72 8,075.80 

10 and 11 2-2571 (381 A.D. ) 5-18-72 8,819.00 

18 through 24 2-2627 (31 A.O. ) 6-22-72 10,077.01 

68 through 70 2-2659 (381 A.D. ) 8-9-72 1,473.50 
*$1,137.96 as listed in paragraph four is included in this order. 
**$2.496.26 as listed in paragraph four in included in this order. 

As of the date the Complaint was filed these awards remained unpaid. 


6. By notices in writing, dated January 18, 1972 and July 17, 
1972, Respondent was informed that his failures to make full 
payment promptly of the amounts due for perishable agricultural 
commodities received in interstate commerce was a violation of 
Section 2 of the Act; Respondent was given the opportunity to 
demonstrate or achieve compliance with all lawful requirements 
of the Act and has failed to do so. 


7. On April 11, 1972, Respondent filed a petition in voluntary 
bankruptcy with the District Court of the United States, District 
of New Jersey. 


PROPOSED CONCLUSIONS 


Respondent’s failures to make full payment promptly in the 
transactions involved above constitute willful, flagrant and re- 
peated violations of Section 2 of the Act (7 U.S.C. 499b), for 
which the order proposed below should be issued. 


PROPOSED ORDER 


The Respondent’s license, No. 195220, issued January 22, 1962 
which has been renewed annually and which is subject to renewal 
on January 22, 1973, was suspended on June 22, 1972. 


The Respondent’s license should be and is revoked. 


This Order shall become effective on the eleventh day after the 
date hereof and the facts and circumstances shall be published. 
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(No. 15,117) 


In re PALOMO PRODUCE & TRUCKING CorP. PACA Docket No. 2- 
2708. Decided March 22, 1973. 


Failure to pay — Revocation of license 


Where respondent wilfully, flagrantly and repeatedly violated the Act and 
regulations by failing to pay promptly and in full for perishable 
agricultural commodities purchased in interstate commerce as found 
herein, respondent’s license under the Act is revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on September 18, 1972, by 


the Director, Fruit and Vegetable Division, Agricultural Market- 
ing Service, United States Department of Agriculture. It is 
alleged in the complaint that respondent, acting as a commission 
merchant, received on consignment in interstate commerce, a 
trucklot of lettuce, a perishable agricultural commodity, sold the 
lettuce and realized proceeds therefor, but failed to make full 
payment promptly to the shipper of the net proceeds due it in the 
amount of $604.50. It is further alleged in the complaint that the 
respondent, acting as a dealer, purchased, received and accepted 
from four sellers without complaint, 17 lots of fruits and vege- 
tables, in interstate commerce, all such lots being perishable agri- 
cultural commodities, but failed to make full payment promptly of 
the agreed purchase prices in the amount of $9,808.95. 


A copy of the Complaint was served upon respondent, and on 
March 9, 1973, respondent filed an Answer in which it neither 
admitted nor denied the allegations of violations, but waived 
oral hearing, waived the provisions of Section 10 of the Act 
with respect to 10 days’ notice before an order may take effect, 
waived the preparation of a report by an Administrative Law 
Judge, and waived oral argument. Respondent further consented 
to the issuance of an order, containing findings of fact and 
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conclusions, for the purpose of this proceeding only, based upon 
the allegations contained in the complaint, and revoking its license 


as soon as possible. Complainant has consented to the issuance of 
such an order. 


FINDINGS OF FACT 


1. Respondent, Palomo Produce & Trucking Corporation, is a 
corporation under the laws of Texas, with a business address at 
2520 Airline Drive, Houston, Texas 77009. 


2. Pursuant to the licensing provisions of the Act, license No. 
711364 was issued to respondent on April 7, 1971, was renewed in 
1972, and next is subject to renewal on or before April 7, 1973. 


8. As set forth more fully in paragraph 3 of the Complaint, 
during January, 1972, respondent received in interstate commerce, 
on consignment, a trucklot of lettuce, a perishable agricultural 
commodity, sold the lettuce and received proceeds therefor, but 
failed to make full payment promptly to the shipper of the net 
proceeds due it in the amount of $604.50. 


4. As set forth more fully in paragraph 4 of the Complaint, for 
the period March 3, 1972 through June 9, 1972, respondent pur- 
chased, received, and accepted in interstate commerce without 
complaint 17 lots of fruits and vegetables from four sellers, all 
such lots being perishable agricultural commodities, but failed to 


make full payment promptly therefor in the total amount of 
$9,808.95. 


5. Respondent has consented to the issuance of an order revok- 
ing its license at as early a date as is possible. 


CONCLUSIONS 


The acts of respondent in failing to make full payment promptly 
for perishable agricultural commodities in the 18 transactions 
described above in paragraphs 83 and 4 of the “Findings of Fact”, 
constitute willful, flagrant and repeated violations of Section 2 of 


the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an order revoking 
its license at as early a date as is possible. Complainant has recom- 
mended and consented to the issuance of such an order. An order 
to that effect should be issued. 
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ORDER 


Effective 11 days after the date of issuance of this order, re- 
spondent’s license is revoked. 


Copies hereof shall be served upon the parties. 


(No. 15,118) 


FLOYD WILCOox & Sons, INC. v. THE HAMILTON COMPANY. PACA 
Docket No. 2-2368. Decided March 23, 1973. 


Contract prices — Brokerage fees and freight charges — Credit for — Net 
liability — Reparation 
Where, after deductions for allowable credits for brokerage fees and freight 
charges, respondent has a net liability to complainant in the amount of 
$3,225.25, reparation in said amount is awarded complainant. 


G. Rich Andrus, Rexburg, Idaho, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a rep- 
aration award against respondent in the amount of $3,228.27 in 
connection with three shipments of potatoes in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, who filed an answer thereto, deny- 
ing liability to complainant in the total amount claimed. 


Although the amount in controversy exceeds $1,500, oral hear- 
ing was waived by the parties. Accordingly, the shortened pro- 
cedure provided in section 47.20 of the rules of practice (7 C.F.R. 
47.20) is applicable. Pursuant to this procedure, complainant filed 
an opening statement and a statement in reply. Respondent filed 


an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Floyd Wilcox & Sons, Inc., is a corporation 
whose address is P. O. Box 21, Thornton, Idaho. 
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2. Respondent is an individual, Norman R. Hamilton, doing 
business as The Hamilton Company, whose address is P. O. Box 
1019, Wenatchee, Washington. At the time of the transactions 
involved herein, respondent was licensed under the act. 


8. During the period November 9, 1970, to January 20, 1971, 
in the course of interstate commerce, complainant sold and ship- 
ped to respondent three lots of russet potatoes, U. S. No. 1 grade, 
packed in 50-pound bags, at the destinations and for the delivered 
prices per cwt. shown below: 

Sale No. owt. Total Car Date Destination 
Date cwt. Price Price No. Shipped 
11-9-70 500 $4.75 $2375.00 PFE 60015 11-9-70 Kan. City Mo. 
12-16-70 500 8.10 1550.00 MDT 19272 12-16-70 New Or., La. 
1-20-71 500 5.00 2500.00 PFE 11014 1-20-71 New Or., La. 
1500 $6,425.00 

4. The three lots of potatoes were shipped from Thornton, 
Idaho, and upon arrival at their respective destinations, were re- 
ceived and accepted by respondent. 


5. An informal complaint was filed on August 20, 1971, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent does not deny receiving and accepting the three 
carlots of potatoes involved herein. Accordingly, respondent is 
liable to compainant for the total of the purchase prices less any 
credits or deductions which are due him. In its formal complaint, 
complainant alleged that the combined price of the three contracts 
was $6,425.00, with respondent due credits of $751.98 for freight 
charges and $2,444.75 for past brokerage fees owed to him. In 
his answer, and in his subsequent sworn statement, respondent 
claimed several additional credits and deductions; as to these, he 
bore the burden of proof by a preponderance of the evidence. The 
issue to be resolved in this proceeding is the extent to which re- 
spondent has met that burden, and the consequent amount of his 
liability to complainant. 


In his answer to the formal complaint, respondent alleged that 
he should be allowed a credit of $480.00 for having paid the 
freight on the November 9, 1970 shipment. Complainant, in its 
opening statement, admitted that respondent should receive a 
credit for having paid the freight, and allowed a credit of $480.00. 
Respondent in his answering statement, however, amended this 
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figure and raised his claim for freight to $850.00 based on a tariff 
rate of $1.70 per cwt. Respondent cited Southwest Lines Tariff 
18-G, Items 2290 through 2388, as being the proper authority in 
computing the prevailing tariff rate at the time of the shipment. 
However, respondent has failed to submit any supporting evi- 
dence of its alleged payment; therefore we can allow only the 
credit of $480.00 admitted by complainant. The purchase price 
under the November 9, 1970, contract was $2,375.00; applying the 
credit for freight, we find respondent’s liability to be $1,895.00. 


In his answering statement respondent claimed credits of 
$850.00 for having paid the freight on the December 16, 1970 
shipment, and $19.84 for the Carrier’s Protective Service charge, 
and he admitted owing complainant $1,520.16. In its statement in 
reply, complainant did not expressly deny or attempt to refute the 
validity of those credits. However, unlike the November contract, 
complainant at no time in its pleadings admitted that respondent 
should receive a credit for the freight charges of this shipment 
and respondent has failed to submit any supporting evidence of 
such a payment. We conclude that the contract price on the De- 
cember 17, 1970 shipment was $3.10 per cwt., as admitted by 
respondent in his answer, and that his liability to complainant on 
this shipment is $1,550.00. 


In his answer, respondent denied owing complainant $2,500.00 
on the January 20, 1971 contract. He alleged that complainant had 
agreed to a $.55 adjustment on the purchase price, from $5.00 per 
cwt. to $4.45 per cwt.; that this shipment was 11 bags short upon 
delivery; and that the proper contract price was therefore only 
$2,200.00. In addition, respondent claimed a credit of $480.00 for 
freight paid on this shipment. However, in his answering state- 
ment, he amended this figure to $850.00 for freight and $19.84 for 
the Carrier’s Protective Service charge. Complainant, in its open- 
ing statement admitted that the purchase price had been adjusted 
to $4.45 per cwt. on the January 20, 1971 contract. However, it 
expressly denied that the shipment was 11 bags short, or that it 
had ever agreed to an allowance for such a shortage. Complainant 
further denied that respondent was due any credit for the freight 
charges, since it had in fact paid the freight charges on that ship- 
ment. In support, complainant attached to its statement in reply 
a copy of its check, dated February 9, 1971, payable to the order 
of G. C. McCandless in the amount of $839.84, and which bore the 
notation “Freight on PFE 11014’. Since respondent has not sub- 
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mitted any evidence in support of its allegation that the shipment 
was 11 bags short, or in support of his claim for credit on the 
freight charges, these deductions cannot be allowed. Therefore, 
we conclude that the correct contract price was $4.45 per cwt.; 
and that respondent’s liability under the January 20, 1971 contract 
is $2,225.00. 


Finally, in addition to the credit of $2,444.75 for past brokerage 
fees which complainant allowed, respondent alleged, in his answer, 
that he should receive a credit of $354.00. Respondent alleged 
that this amount had been due as an adjustment on a shipment of 
potatoes, made on or about November 7, 1970, from complainant 
to F. E. Baldwin & Company in Chicago, Illinois, in which re- 
spondent acted as the broker, and that respondent had paid this 
amount to F. E. Baldwin & Company under the oral authorization 
of complainant. Complainant in its opening statement and in its 
statement in reply has denied the validity of the claim made by F. 
E. Baldwin & Company, and has also denied authorizing respond- 
ent to pay that amount. Since respondent has not presented any 
other evidence to support the alleged authorization, it must be 
concluded that respondent acted in this matter at his own risk, 
and the deduction cannot be allowed. 


In summation, we find that respondent owes to complainant 
$1,895.00 under the November 9, 1970 contract, $1,550.00 under 
the December 16, 1971 contract, and $2,225.00 under the January 
20, 1971 contract, or a total of $5,670.00. Complainant has granted 
a credit of $2,444.75 for past brokerage fees owed to respondent 
which leaves a net liability of $3,225.25. Respondent’s failure to 
pay this amount was in violation of section 2 of the act. Therefore, 
reparation should be awarded to complainant in this amount, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,225.25, with interest thereon 
at the rate of 8 percent per annum from February 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 15,119) 


JOSEPH C. ZIMMERMAN v. GEO. R. JACKSON, INC. PACA Docket 
No. 2-2523. Decided March 23, 1973. 


Agent — Negligence of — Delay in transit — Damages — Liability — Rep- 
aration 


Where the delay in transit was due to negligence of respondent’s agent. 
respondent wrongfully rejected the potatoes involved, and complain- 
ant’s resale thereof was made in good faith, respondent is liable to 
complainant for the difference between the resale price and the contract 
price, plus freight charges, for a total of $844.85 for which reparation 
is awarded. 


Counterclaim — Dismissal 


Where the counterclaim is without merit, the counterclaim is dismissed. 


Ernest V. Keith, Dover, Delaware, for complainant. 
Charles F. Clark, Tampa, Flordia, for respondent. 
Roger A. Emanuelson, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondent in the amount of $844.35 
in connection with the sale of 866 50-pound bags of potatoes in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent which filed an answer there- 
to, denying liability to complainant. Respondent’s answer included 
a counterclaim against complainant in the amount of $60.00. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 C.F.R. 47.20) is applicable. 
Pursuant to this procedure, complainant filed an opening state- 
ment. Although given ample opportunity, respondent did not file 
an answering statement. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant is an individual, Joseph C. Zimmerman, whose 
address is Box 401, RD 4, Dover, Delaware. 


2. Respondent is a corporation, George R. Jackson, Inc., whose 
address is 1708 Crawford Circle, Tampa, Florida. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On August 20, 1971, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent one truckload of 
potatoes, grade U. S. No. 1, at an agreed price of $2.40 per 
hundredweight, f.o.b., Dover, Delaware. The contract was negoti- 
ated by Philip Lebkuecher, a broker located in Dover, Delaware, 
who was acting as the agent of respondent in the involved trans- 
action. 


4. On the same day, Mr. Lebkuecher arranged for the potatoes 
to be shipped by Fisher’s Truck Brokers, a local trucking com- 
pany, at a cost of $212.37 which was paid in full by complainant. 


5. On August 20, 1971, 866 50-pound bags of potatoes were 
shipped from Dover, Delaware, to respondent at Tampa, Florida. 
While in transit, the shipment was delayed due to the trailer ope- 
rating on expired registration certificates. The shipment arrived 
at point of destination on August 26, 1971, at which time a Fed- 
eral inspection was made. The USDA Preliminary Restricted Re- 
port which was issued found the condition of the potatoes to be as 
follows: 


“Mostly firm. From 26 to 28%, average 27% soft rot. Soft 
rot is Slimy Soft Rot, mostly early, many advanced stages. In 
addition, many potatoes in most bags are smeared with soft 
rot tissue and bags show small wet spot. Temp. 51° top, 
52° bottom”. 


Consequently, respondent refused to accept said shipment and 
complainant consigned the potatoes to Ruyburn Brothers Com- 
pany, a dealer located in Plant City, Florida, who resold them for 
$649.50. After deducting freight charges of $242.28, complainant 
received a net amount of $407.22. 


6. The formal complaint was filed on November 15, 1971, which 
was within 9 months after the cause of action accrued. 





ZIMMERMAN v. JACKSON 
Cite as 32 A. D. 741 


CONCLUSIONS 


Complainant alleged, in his formal complaint, that on August 
20, 1971, he sold by oral contract 866 50-pound bags of potatoes to 
respondent at an agreed price of $2.40 per hundredweight, f.o.b., 
Dover, Delaware. Complainant further alleged that, on the same 
date, he shipped potatoes of the kind, quality, and grade called for 
by the contract, but that upon arrival at destination, Tampa, 
Florida, respondent refused to accept the potatoes in breach of con- 
tract and in violation of section 2 of the act. 


Respondent, in its answer, admitted entering a contract with 
complainant for a shipment of potatoes at the stated price. How- 
ever, respondent alleged that, under the terms of sale, the potatoes 
were to be U. S. No. 1 at destination; that the shipment was delay- 
ed in transit due to complainant’s negligence in overloading the 
truck and in failing to direct the truck operator to obtain valid 
registration certificates; and that consequently, the potatoes were 
abnormally deteriorated upon arrival and failed to grade U. S. No. 
1, which justified respondent in refusing to accept the shipment. 
Respondent also filed a counterclaim alleging that, due to com- 
plainant’s breach of contract, it was required to pay Ben Roberts 
Produce Company, to whom the potatoes had been committed, 
the sum of $60.00 for costs incurred covering the shipment. 


Respondent contended that, under the terms of sale, complain- 
ant expressly warranted that the potatoes would grade U. S. No. 
1 upon arrival at destination. If this were so, then the fact that 
the potatoes failed to grade U. S. No. 1 at destination would have 
been a breach of contract by complainant and we would not need 
to go any further in our consideration of this dispute. However, 
respondent’s allegation is not in accord with either complainant’s 
version of the terms of sale, which does not mention any grade, or 
of respondent’s agent, Philip Lebkuecher, who negotiated the con- 
tract, and who stated in a letter, dated August 22, 1971, and at- 
tached as an exhibit to the formal complaint, that he ordered pota- 
toes from complainant “price $1.20 per 50 lb. bag U. S. #1A 
quality, F.0.B., his farm”. This would indicate that the potatoes 
were to be U. S. No. 1 at shipping point, with no express warranty 
as to grade at destination. 


As the party alleging that an express warranty of grade was 
applicable at destination, respondent has the burden of proof as 
to such warranty. In our view this warranty has not been estab- 
lished by respondent, and it is so concluded. 
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It is admitted by the parties that this was an f.o.b. sale. The 
regulations under the Perishable Agricultural Commodities Act, 
1930, define an f.o.b. sale as one in which the seller places the 
commodity sold free on board the agency of the through land 
transportation at shipping point in suitable shipping condition; 
and the buyer “assumes all risk of damage and delay in transit 
not caused by the seller...” (7 C.F.R. 48(i)). Therefore, in the 
case at hand, respondent bore the risk of damage in transit unless 
complainant was responsible for the delay. 


Respondent attached, as an exhibit to its answer, two letters 
from Philip Lebkuecher to respondent, the first one being undated 
and the latter dated January 24, 1972. In the first letter, Mr. Leb- 
kuecher states that he acted as the representative of respondent 
in arranging the purchase of potatoes from complainant in the 
transaction involved herein; and that he engaged Fisher Truck 
Brokers to transport the potatoes to respondent in Tampa, Florida. 
In the second letter, Mr. Lebkuecher states that he told complain- 
ant that the truck driver was riding on an expired tag, and that 
complainant was ‘“‘to take the driver down and get him a permit, 
and that if he didn’t, the potatoes were his, which he clearly 
understood”. However, complainant, in his opening statement, 
denied any such conversation with Mr. Lebkuecher or any knowl- 
edge that the driver was operating on an expired tag. 


From the evidence submitted, it is apparent that the broker, 
Mr. Lebkuecher, was acting as the general agent of respondent. 
It is admitted by the parties that Mr. Lebkuecher arranged for 
the transportation of the goods purchased. Whether his was a 
gratuitous act on his part, or by agreement between the parties, 
is not clear from the facts before us; but, in the absence of a con- 
trary explanation, we must assume that he was acting in his 
capacity as respondent’s agent. In that capacity, Mr. Lebkuecher 
knowingly hired a trucker who was operating on an expired regis- 
tration tag. The broker alleged that he apprised complainant of 
that fact; but complainant denied such knowledge. From these 
facts, it is our conclusion that, since it was the original negligence 
of respondent’s agent which created this situation, the risk of any 
delay in transit due to the expired tags must be borne by respond- 
ent. 


Respondent also alleged that the shipment was delayed in tran- 
sit due to complainant’s negligence in overloading the truck. It is 
true that as a general rule the Department has held the seller of 
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a commodity to a duty of reasonable care and judgment in ar- 
ranging transportation service. A. Levy & J. Zentner Co. v. Leef- 
Brandt Co., Inc., 21 A.D. 179, 183. However, in the case at hand 
we make no finding as to whether that duty extended to overseeing 
the loading of the truck to ensure compliance with all applicable 
state highway regulations, since we have no facts before us upon 
which to base such a determination. No evidence has been sub- 
mitted to support the alleged delay due to overloading. There has 
been no statement made as where the truck was delayed in tran- 
sit, nor any evidence presented of an official citation of the viola- 
tion. Moreover, it is evident that the total number of 866 bags of 
potatoes loaded at point of shipment was tendered at point of de- 
livery. This would seem unusual if the truck had in fact been 
stopped in transit for overloading. 


In view of the evidence discussed above, it is our conclusion that 
any delay during the shipment of the potatoes has not been shown 
to be the fault of complainant. Therefore, respondent bore the risk 
of damage to the commodity due to delay in transit and was not 
justified in refusing to accept the goods upon tender. Where the 
buyer wrongfully rejects goods, the seller may resell the goods 
and, if the resale is made in good faith and in a commercially 
reasonable manner, recover the difference between the resale price 
and the contract price, plus incidental expenses (Uniform Com- 
mercial Code, section 2-706(1)). Complainant alleged that after 
respondent’s rejection it consigned the potatoes to Rayburn Bro- 
thers in Plant City, Florida, and received a net amount, after de- 
ducting freight charges from Tampa to Plant City, of $407.22. 
There has been no indication that this resale was not made in good 
faith, representing the fair market value of the goods. Complain- 
ant also attached to its formal complaint a receipt from Fisher’s 
Truck Brokers stating that he had paid $212.37 freight on the 
potatoes from shipping point to destination, Tampa, Florida. 
Since, under the terms of sale, respondent was to have paid for 
the freight, this amount may be included in complainant’s dam- 
ages. Deducting the resale price of $407.22 from the contract price 
of $1,039.20, plus $212.37 freight, leaves a balance due of $844.35, 


which amount should be awarded to complainant as reparation, 
with interest. 


Respondent included in its answer a counterclaim of $60.00 for 
costs incurred covering the shipment involved herein. Since we 
have concluded that respondent wrongfully rejected the goods, 
there is no merit to its counterclaim and it should be dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $844.35, with interest thereon 
at the rate of 8 percent per annum from September 1, 1971, 
until paid. 


Respondent’s counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,120) 


F. H. PARENT, INC. v. SUNNY PRODUCTS, INC. PACA Docket No. 
2-2640. Decided March 28, 19738. 


Contract requirements — Potatoes — Processing grade — Reparation 


Where complainant delivered, and respondent accepted, potatoes meeting 
contract requirements, respondent is liable to complainant for the 
contract price thereof. 

Complainant pro se. 

Respondent pro se. 
James V. Wright, Presiding Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks a 
reparation award in the amount of $942.66 in connection with a 
shipment of potatoes in interstate commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto, denying liability. 


Since the amount of damages claimed in the formal complaint 
does not exceed $3,000, the shortened method of procedure in sec- 
tion 47.20 of the rules of practice (7 C.F.R. 47.20) is applicable. 
Pursuant to such procedure, complainant filed an opening state- 


ment. Respondent did not file an answering statement. Neither 
party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, E. H. Parent, Inc., is a corporation whose ad- 
dress is P. O. Box 117, Grand Isle, Maine. 


2. Respondent, Sunny Products, Inc., is a corporation whose 
address is 415 Atwood Avenue, Cranston, Rhode Island. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On December 10, 1971, in the course of interstate commerce, 
complainant sold to respondent 523.7 hundredweight of processing 
grade potatoes at an agreed price of $1.80 per hundredweight, or 
a total of $942.66, delivered Cranston, Rhode Island. 


4. Pursuant to the foregoing contract, complainant, on Decem- 
ber 13, 1971, shipped potatoes meeting contract requirements by 
truck from loading point in the state of Maine to respondent at 
Cranston, Rhode Island. The shipment arrived at Cranston on 
December 14, 1971, and was accepted by respondent. 


5. No payment has been made to complainant in connection with 
this transaction. 


6. The formal complaint was filed on May 22, 1972, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The parties agree that on December 10, 1971, complainant sold, 
and respondent purchased, 523.7 hundredweight of potatoes, at 
$1.80 per hundredweight, delivered Cranston, Rhode Island. A 
question arises, however, as to whether the potatoes were to have 
been processing grade, an alleged by complainant, or 70% U.S. 
No. 1 and No. 2, as alleged by respondent. 


Complainant has attached, as an exhibit to its verified com- 
plaint, a copy of its invoice No. 3498, dated December 14, 1971, 
and addressed to respondent, which refers to this shipment and to 
“processing grade.”’ Respondent, however, contends that this is 
not a copy of the original invoice but is only a “shipping memo- 
randum.” Respondent alleges that the original invoice was one 
prepared by complainant under date of January 10, 1972, num- 


bered 3555, a copy of which was attached to respondent’s verified 
answer. Respondent points out that this later invoice does not con- 
tain any reference to “processing grade.” 
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Complainant’s invoice No. 8555 does not contain any notation 
as to grade. However, it does refer to its invoice No. 3493, and to 
the issue date of that invoice, and requests payment of respondent 
by January 15. We think it is significant that nowhere on these 
documents do we find any reference to U. S. No. 1 or No. 2 grades 
which respondent contends was a part of the contract require- 
ments. On the whole, then, we are of the opinion that the evidence 
before us indicates that complainant was required to ship process 
grade potatoes, and it is so concluded. 


Respondent admittedly accepted the potatoes and is therefore 
liable to complainant for the agreed contract price thereof, less 
provable damages sustained as the result of any breach of contract 
by complainant. In this connection respondent alleges that the 
potatoes received by respondent were in such advanced stages of 
decay that it had to dump all but 25 hundredweight from this 
shipment. In support of this position, respondent attached to its 
answer a copy of an invoice for $100, dated December 18, 1971, 
stating “4 trips to Dump-Defective Potatoes.” There is no evidence 
offered by respondent, however, that would show that the potatoes 
thus dumped were those involved herein. 


We conclude that on the record before us respondent has failed 
to establish any breach of contract by complainant in connection 
with this transaction, so that no question of damages is presented. 
Respondent is therefore liable to complainant for the full purchase 
of this load of potatoes, $942.66, and his failure to pay complain- 
ant this sum is in violation of section 2 of the act, for which 
reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $942.66, with interest thereon 
at the rate of 8 percent per annum from February 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 15,121) 


JACOBSON PRODUCE, INC. v. JEFFRO Foop, INc. PACA Docket No. 
2-2890. In order issued March 6, 1973, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 15,122) 


BLUE RIBBON SALES COMPANY v. PRINCE PRODUCE PACKING CORP., 
a/t/a PRINCE TOMATO Co. PACA Docket No. 2-2809. In order 
issued March 12, 1973, by Donald A. Compbell, Judicial Of- 
ficer. 


(No. 15,123) 
GRIFFIN & BRAND OF MCALLEN, INC. v. HUMBOLDT CANNING COM- 
PANY, INC. PACA Docket No. 2-2596. In order issued March 
12, 1973 by Donald A. Campbell, Judicial Officer. 
(No. 15,124) 
JAMES BROTHER, INC. v. H. H. EVON COMPANY. PACA Docket No. 
2-2772. In order issued March 19, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,125) 
LUSK PRODUCE COMPANY v. H. H. EVON COMPANY. PACA Docket 
No. 2-2774. In order issued March 19, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,126) 


Mo-Bo ENTERPRISES, INC. v. MILFORD PACKING Co., INC. PACA 
Docket No. 2-2629. In order issued March 20, 1973, by Donald 
A. Campbell, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 15,127) 


LOMBARDO FRUIT & PRODUCE Co. v. OATES Bros. FRUIT & PRODUCE 
Co. PACA Docket No. 2-2887. Reparation of $16,888.88 with 
8 percent interest from June 1, 1972, awarded complainant 
against respondent in order issued March 1, 1973, by Donald 
A. Campbell, Judicial Officer. 
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(No. 15,128) 


PIK’D RITE, INC. v. GARN L. BAUM. PACA Docket No. 2-2903. Rep- 
aration of $5,382.00 with 8 percent interest from July 1, 1972, 
awarded complainant against respondent in order issued 
March 19, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 15,129) 


MCALLEN FRUIT AND VEGETABLE COMPANY v. KELLOGG GREEN- 
HOUSE AND PRODUCE Co. PACA Docket No. 2-2900. Repara- 
tion of $2,612.50 with 8 percent interest from April 1, 1972, 
awarded complainant against respondent in order issued 
March 20, 1973, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 15,130) 


BONITA PACKING Co. v. HARRY’S PRODUCE, INC. PACA Docket No. 
2-2896. Reparation of $1,144.30 with 8 percent interest from 
October 1, 1972, awarded complainant against respondent in 
order issued March 7, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,131) 


MORROW PRODUCE Co. v. FARMERS EXCHANGE. PACA Docket No. 
2-2892. Reparation of $4,840.00 with 8 percent interest from 
October 1, 1972, awarded complainant against respondent in 
order issued March 7, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,132) 


DON BONNANO CITRUS COMPANY v. B & B PRODUCE COMPANY. 
PACA Docket No. 2-2883. Reparation of $604.75 with 8 per- 
cent interest from August 1, 1972, awarded complainant 
against respondent in order issued March 8, 1978, by Donald 
A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 32 A. D. 751 


(No. 15,133) 


HEGGBLADE-MARGULEAS-TENNECO, INC. v. HARRY’S PRODUCE, INC. 
PACA Docket No. 2-2894. Reparation of $672.50 with 8 per- 
cent interest from August 1, 1972, awarded complainant 
against respondent in order issued March 8, 1973, by Donald 
A Campbell, Judicial Officer. 


(No. 15,134) 


KING SALAD AVOCADO Co., INC. v. B & B PRODUCE COMPANY. 
PACA Docket No. 2-2882. Reparation of $2,564.50 with 8 
percent interest from August 1, 1972, awarded complainant 
against respondent in order issued March 8, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,135) 


MAYER-VALENZUELA PRODUCE v. UNITED MELON DISTRIBUTORS. 
PACA Docket No. 2-2904. Reparation of $1,454.34 with 8 per- 
cent interest from June 1, 1972, awarded complainant against 


respondent in order issued March 8, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,136) 


MURPHY TOMATO Co., INC. v. RALPH EDWARD REEVES WHOLESALE 
PropDUCE Co. PACA Docket No. 2-2897. Reparation of 
$12,332.00 with 8 percent interest from January 1, 1972, 
awarded complainant against respondent in order issued 
March 8, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,137) 


REYNOLD M. METTLER v. OVERSEAS INTERNATIONAL FRUIT CORP. 
PACA Docket No. 2-2898. Reparation of $9,313.50 with 8 
percent interest from August 1, 1972, awarded complainant 
against respondent in order issued March 8, 1973, by Donald 
A. Campbell, Judicial Officer. 
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(No. 15,138) 


THE WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH, INC. v. BILL 
RECUPERO PRODUCE Co. PACA Docket No. 2-2857. Reparation 
of $13,326.06 with 8 percent interest from May 1, 1972, 
awarded complainant against respondent in order issued 
March 8, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 15,139) 


DANGERFIELD POTATO Co. v. VANSONIC, INC. PACA Docket No. 
2-2907. Reparation of $3,021.20 with 8 percent interest from 
March 1, 1972, awarded complainant against respondent in 
order issued March 9, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,140) 


FROZEN INSTITUTIONAL SALES Co-Op, INC. t/a FIsco v. MAJA 
MARKETING, INC. PACA Docket No. 2-2905. Reparation of 
$5,922.18 with 8 percent interest from November 1, 1972, 
awarded complainant against respondent in order issued 
March 9, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,141) 


GERARD-OQUELLETTE v. NU-WAY Foop ProbuctTs, INC. PACA Docket 
No. 2-2908. Reparation of $860.40 with 8 percent interest 
from August 1, 1972, awarded complainant against respond- 
ent in order issued March 9, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,142) 


GRIFFIN & BRAND SALES AGENCY, INC. v. SCHIRO PRODUCE COM- 
PANY. PACA Docket No. 2-2906. Reparation of $1,840.00 with 
8 percent interest from November 1, 1972, awarded complain- 
ant against respondent in order issued March 9, 1978, by 
Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 32 A. D. 753 


(No. 15,143) 


UNIVERSAL FRUIT COMPANY, INC. v. WAUKEGAN PRODUCE CoM- 
PANY. PACA Docket No. 2-2909. Reparation of $564.25 with 
8 percent interest from January 1, 1973, awarded complainant 
against respondent in order issued March 9, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,144) 


G & B, INc. v. A. J. PECK. PACA Docket No. 2-2872. Reparation 
of $1,525.00 with 8 percent interest from February 1, 1972, 
awarded complainant against respondent in order issued 
March 13, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,145) 


GRIFFIN & BRAND SALES AGENCY, INC. v. SCHIRO PRODUCE COM- 
PANY. PACA Docket No. 2-2899. Reparation of $2,226.00 
with 8 percent interest from December 1, 1972, awarded 


complainant against respondent in order issued March 13, 
1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,146) 


Souza Bros. PACKING Co. v. HARRY’S PRODUCE, INC. PACA Docket 
No. 2-2895. Reparation of $1,966.50 with 8 percent interest 
from August 1, 1972, awarded complainant against respond- 
ent in order issued March 13, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,147) 


JAMES MCMILLAN COMPANY v. C & T PRODUCE Co., INC. PACA 
Docket No. 2-2912. Reparation of $4,387.75 with 8 pe:cent 
interest from March 1, 1972, awarded complainant against 
respondent in order issued March 14, 1973, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,148) 


JOE PHILLIPS, INC. v. BLAND DISTRIBUTING COMPANY. PACA 
Docket No. 2-2917. Reparation of $5,055.35 with 8 percent 
interest from October 1, 1972, awarded complainant against 
respondent in order issued March 21, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,149) 


M & M BANANA COMPANY, INC. v. BLAND DISTRIBUTING COMPANY. 
PACA Docket No. 2-2916. Reparation of $565.90 with 8 per- 
cent interest from September 1, 1972, awarded complainant 
against respondent in order issued March 21, 1978, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,150) 


MEL FINERMAN Co., INC. v. DON’S WHOLESALE PRODUCE, INC. 
PACA Docket No. 2-2918. Reparation of $2,692.80 with 8 


percent interest from January 1, 1973, awarded complainant 
against respondent in order issued March 21, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,151) 


CHIQUITA BRANDS, INC. v. J. & G. FEDELE. PACA Docket No. 2- 
2921. Reparation of $34,929.10 with 8 percent interest from 
August 1, 1972, awarded complainant against respondent in 
order issued March 22, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,152) 


CooK PRODUCE, INC. v. JACK WALKER. PACA Docket No. 2-2919. 
Reparation of $353.05 with 8 percent interest from September 
1, 1972, awarded complainant against respondent in order 
issued March 22, 1973, by Donald A. Campbell, Judicial Of- 
ficer. 





MISCELLANEOUS 
Cite as 32 A. D. 755 


(No. 15,153) 


M. RotH & Sons, INC. v. MEYER PropUCE. PACA Docket No. 2- 
2922. Reparation of $269.50 with 8 percent interest from May 
1, 1972, awarded complainant against respondent in order 
issued March 22, 1973, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 15,154) 


L. R. HAMILTON, INC. v. R.T.C. CORPORATION. PACA Docket No. 
2-2923. Reparation of $28,050.00 with 8 percent interest from 
January 1, 1971, awarded complainant against respondent in 
order issued March 27, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,155) 


CONSUMERS PACKING COMPANY v. WESTERN FRUIT & CANDY CO. 
PACA Docket No. 2-2891. Reparation of $1,083.65 with 8 
percent interest from March 1, 1972, awarded complainant 
against respondent in order issued March 28, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,156) 


FRUIT GROWERS SERVICE SALES, INC. v. SHIPPERS SERVICE Co., INC. 
PACA Docket No. 2-2920. Reparation of $1,722.57 with 8 
percent interest from December 1, 1971, awarded complainant 
against respondent in order issued March 28, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,157) 


HAWES PACKING COMPANY v. H. H. EVON COMPANY. PACA 
Docket No. 2-2926. Reparation of $6,522.80 with 8 percent 
interest from August 1, 1972, awarded complainant against 
respondent in order issued March 29, 1973, by Donald A. 
Campbell, Judicial Officer. 
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